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Pursuant to Rule 24 (a)(1) of the Rules of Appellate Procedure, the following
are parties to the proceedings:
1. Petitioners: South Eagle L.C.
2. Respondents: Utah County *
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JURISDICTION
Jurisdiction is conferred in the Utah Court of Appeals by §78-2a-3(2)(h) Utah
Code.
ISSUES PRESENTED FOR REVIEW. PRESERVATION OF ISSUES AND
STANDARD OF REVIEW
A.

A. Did the trial court err in granting respondent's motion for summary

judgment where the Board of Adjustment found that: "The county did not present
evidence regarding the requirement of §3-53-B-I(b)iii of the Utah County Ordinance,
regarding concerns that the property is not used and will not be used for any nonagricultural purpose"? A sub issue is whether petitioner's motion should have been
granted where it was not properly opposed factually. This issue was preserved in
petitioner's motion for summary judgment R. at 404, and throughout Petitioner's
arguments. R. 453 p. 4., 453:7, 453:7-17 through 8:6, 376, 373. Upon appellate review of
a Board of Adjustment decision no particular deference is given to the district court
review, but instead the court reviews the decision as though it came directly from the
agency. Patterson v. Utah County Board of Adjustment 893 P. 2d 602, 603 (Utah App.
1995).

Decisions of boards of adjustment must not be arbitrary, capricious or illegal,

and must be supported by substantial evidence in the record. UCA 17-27-708, Patterson
at 604.
B. Did the trial court err in denying petitioner's motion for summary judgment and
holding that the decision of the Board of adjustment was not arbitrary and capricious and
was supported by substantial evidence in the record, where the only evidence in the
l

record supported petitioner's application for an alleged error? This issue was preserved in
petitioner's "Application for an Alleged Error" and its addendum, (R. at 109-117),
petitioner's motion for summary judgment R. at 404, and throughout Petitioner's
arguments. R. 453 p. 4., 453:7, 453:7-17 through 8:6, 376, 373. Upon appellate review of
a Board of Adjustment decision no particular deference is given to the district court
review, but instead the court reviews the decision as though it came directly from the
agency.
C. Did the trial court err in applying the definition found in UCA 59-2-502(1 )(a)
rather than UCA 59-2-503 which contains: "Qualifications for agricultural use
valuation?" The issue was preserved at R. 410, 409, 453:9, 453:10, 453:33. When a
lower court reviews an administrative decision and the review is challenged on appeal the
review is handled as though the appeal came directly from the agency. Bennion v. Utah
State Board of Oil, Gas and Mining, 675 P.2d 1135, 1139 (Utah 1983). The standard is a
correctness standard. Again this issue was preserved in petitioner's motion for summary
judgment. (R. at 381).
DETERMINATIVE CONSTITUTIONAL PROVISIONS, STATUTES,
ORDINANCES, AND RULES
The following controlling statutes and rules are contained in the Addenda:
Constitutions: None
Statutes: §59-2-502(1 )(a) UTAH CODE (2001)

Addendum H

§59-2-503 UTAH CODE (2001)

Addendum H

§ 17-27-708 UTAH CODE (2001)

Addendum F
2

§ 17-27-804 UTAH CODE (2001)

Addendum G

§17-27-806 UTAH CODE (2001)

Addendum G

§ 17-27-806(2)A-i, ii, iii UTAH CODE (2001)

Addendum G

Rule 56 Utah Rules of Civil Procedure

Addendum J

Utah County Zoning Ordinance 3-53-B-I(b)i, ii, iii

Addendum L

Decisions: Patterson v. Utah County Board of Adjustment, 893 P.2d 602 (Utah App.
1995)
First National Bank of Boston v. County Bd Of Equalization, 799 P.2d 1163 (Utah 1990)
Grace Drilling Co. v. Board of Review 776 P.2d 63 (Utah App. 1989)
Heinecke v. Department of Commerce 810 P.2d 459 (Utah App. 1991)
Brown v. Sandy City Board of Adjustment 957 P.2d 207 (Ct. App. 1998)
STATEMENT OF THE CASE
Nature of the Case.
The case at bar is based on a district court review of a decision of the Utah County
Board of Adjustment. The Board of Adjustment decision was based on an appeal from
the Utah County Commission.
Proceedings Below.
At the trial court this case was decided on cross motions for summary judgment.
(R. at 381, 404). The summary judgment motions were based on the Utah County Board
of Adjustment affirming the County Commission's refusal to approve petitioner's record
of survey map. (R. at 331). Approval of the map was denied by the Utah County

Commission on December 105 2002. (R. at 99-98). The matter was timely appealed to
the Utah County Board of Adjustment who heard it on March 10, 2003. (R. at 117) At
the Board of Adjustment hearing, the board considered as evidence the materials in the
file from the County Commission. The Board of Adjustment found that respondents
failed to present evidence at the County Commission hearing, but upheld the County
Commission decision not to sign the record of survey map. (R. at 331).
STATEMENT OF FACTS
Petitioner is the owner of a large parcel of agricultural property located in western
Utah County. (R. at 97). It is petitioner's desire to divide its large parcel of property into
smaller parcels. This division of property can be performed without meeting usual
subdivision requirements if after division the resulting parcels continue to qualify as
agricultural under the Farmland Assessment Act pursuant to UCA 17-27-806. Despite
this exception to the subdivision requirement, it is necessary to record a record of survey
map signed by the County Commission prior to dividing the real property. Petitioner has
attempted to obtain the necessary approval of the map from the County Commission, but
has been unable to obtain the necessary signatures. (R. at 104) A hearing on the issue of
approving the map was held before the Utah County Commission. The Commission
denied the application. (R. at 99-98).
Despite the failure to approve this map, Utah County has approved a prior
identical map for petitioners on another parcel of land. (R. at 46) Other developers have
also received approval for similar parcels. (R. at 80).
4

The decision by the Utah County Commission refusing to sign petitioner's map
was based on a claimed failure to show continuous profitability of the resulting parcels of
real property. (R. at 99-98). At the hearing before the Utah County Commission,
petitioner presented evidence that the real property was included within a master grazing
lease insuring continued profitability of the agricultural property. (R. at 92-90, see
Addendum D). Petitioner also presented evidence that the property was subject to
restrictive covenants requiring continued use of the property for agricultural purposes. (R.
at 103-102, see Addendum C). Utah County presented no evidence at the County
Commission hearing. (R. at 331). Despite the evidence from petitioner, and the lack of
opposing evidence, the County Commission refused to execute petitioner's map, and the
Board of Adjustment refused to overturn the decision of the Board of Adjustment. (R. at
99-98).
SUMMARY OF ARGUMENT
The dispute in this case centers over whether petitioners met the
requirements of the Farmland Assessment Act which, when coupled with UCA section
17-27-806(2)A-i, ii, iii, and §3-53-B-I(b)i, ii, iii of the Utah County Zoning Ordinance,
allow subdivision of real property under limited circumstances without compliance with
subdivision requirements. The first basis for reversal is that the decision of the Board of
Adjustment was not supported by substantial evidence in the record. Although the Board
of Adjustment made 7 specific findings of fact, (R. at 331, set forth verbatim below), and
the Utah County Commission made 15 factual findings, (R. at 99-98, set forth verbatim
5

below), there is no support for those findings in the record. Although the marshaled
evidence demonstrates that some of the findings are not contested, the evidentiary
support doesn't exist. The uncontested facts go to matters that are not required in any of
the relevant statutes or ordinances.
In an attempt to claim evidence for summary judgment purposes, respondents
pointed out a few statements of persons attending prior hearings, but comparison of these
statements with the standards for evidence under the Rules of Evidence shows the
statements do not constitute evidence in the record.
The second basis for reversal of the judgment in this case is that even if the factual
findings of the County Commission were supported by evidence, that evidence was not
the basis for the Board's decision. The board found: "The County did not present
evidence regarding the requirement of §3-53-B-I(b)iii regarding concerns that property
is not used and will not be used for any non-agricultural purpose" It is clear that from
the Board's perspective there was no evidence presented by the county, and that if there
was any evidence in the record, it was not relied on in making the board's decision. A
decision of a Board of Adjustment is considered arbitrary and capricious if it is not
supported by substantial evidence. Patterson v. Utah County Board of Adjustment, 893
P.2d 602, 606 (Utah Ct. App. 1995),, Springville Citizens v. Springvillef 979 P.2d 332,
336 (Utah 1999). In the case at bar, the only evidence was that petitioners met the
applicable standards.

6

The third basis for reversal deals with the applicable standard under the Farmland
Assessment Act. Utah Code Annotated section 59-2-503 contains a section titled
"Qualifications for Agricultural Use Valuation." To qualify under that standard the land
must be at least 5 acres, actively devoted to agricultural use, and have been in agricultural
use for the preceding two years. It is uncontested that petitioner's meet these
requirements.
Rather than rely on the statutory definition of "Qualifications for Agricultural Use
Valuation' from the code, the County Commission used, and the Board of Adjustment
relied on, a definition of "land in agricultural use" found at UCA 59-2-502(1 )(a). (R. at
331).
While it has always been petitioner's position is that UCA 59-2-502(1 )(a) is not
the proper standard, the only evidence before the board of adjustment was that petitioners
met that standard as well as the standard set forth in 59-2-503. The evidence was that the
land is subject to restrictive covenants requiring agricultural use, and a master grazing
lease. (R. at 103-102). (R. at 92-90). The only evidence was that the subject property
qualifies as "land in agricultural use" even under the standard urged by respondent.
The final basis for reversal is that the trial court granted respondent's motion for
summary judgment and denied petitioner's motion despite the fact that there was no
proper opposition to petitioner's statement of uncontested facts in its motion for summary
judgment. Rather than set forth opposing facts as required by Rule 56 of the Utah Rules
of Civil Procedure, respondents simple admitted or denied petitioner's facts as though
7

answering a complaint. On this basis alone summary judgment for respondents should be
reversed and summary judgment for petitioner granted.
ARGUMENT
Although there are hotly contested issues in this case, the dispute between the
parties is simple. At the Board of Adjustment the only real dispute was over whether
petitioners met the requirements of the Farmland Assessment Act and are entitled to
divide their real property pursuant to a statutory exception to the usual subdivision
requirements. On appeal, a board of adjustment will be found to have exercised its
discretion within the proper boundaries unless its decision is arbitrary, capricious, or
illegal. Further, "the court shall affirm the decision of the board. . . if the decision is
supported by substantial evidence in the record." UCA section 17-27-708(6) (1991).
Together these standards mean that the decision of a board of adjustment will be
considered arbitrary and capricious if it is not supported by substantial evidence.
Patterson v. Utah County Board of Adjustment, 893 P.2d 602, 606 (Utah Ct. App. 1995),
, Springville Citizens v. Springville, 979 P.2d 332, 336 (Utah 1999). According to
Patterson substantial evidence is "more than a mere "scintilla of evidence. . . though
something less than the weight of the evidence." (See Patterson at note 6).
This court should consider this appeal as though it has being taken directly from
the Board of Adjustment giving no deference to the trial court. (Bennion v. Utah State
Board of Oil Gas and Mining, 675 P.2d 1135, 1139 (Utah 1983). The standard of review
is a correctness standard.
8

At the Board of Adjustment, pursuant to UCA section 10-9-704, (see also 17-27704), the board reviews interpretations of the zoning ordinance for correctness giving no
deference. At a board of adjustment hearing the "person or entity making the appeal has
the burden of proving that an error has been made/' but the person need show only an
"error in an order, requirement, decision or determination made by an official in the
administration or interpretation of the zoning ordinance." The administrator or
executive making the determination is entitled to no deference. Brown v. Sandy City
Board of Adjustment, 957 P.2d 207 (Ct. App. 1998). Here petitioner's demonstration of
error was the showing that there was no evidence to support the findings and decision of
the County Commission, and that the only evidence supported petitioner's compliance
with the statutes. Petitioner's claim of error is set forth in detail in its "Application for an
Alleged Error" and the addendum to that document. (R. at 109-117). Because the
decision of the County Commission was not supported by evidence, the decision should
have been reversed.
In addition to the standards set forth above, there are rules of construction that
apply in statutory interpretation of zoning ordinances. These rules of construction are
important in the case at bar because the dispute is based on interpretation of state law,
and of the Utah County zoning ordinance. In expressing the rules of construction this
court has stated:
However, because zoning ordinances are in derogation of a property owner's
common law right to unrestricted use of his or her property, provisions therein
restricting property uses should be strictly construed, and provision permitting
property uses should be liberally constructed in favor of the property owner.
9

Patterson v. Utah County Board of Adjustment, 893 P.2d 602, 606 (Utah Ct. App.
1995), See also Brown v. Sandy City Board of Adjustment 957 P.2d 207 (Ct. App.
1998).
In the case at bar, both the County Commission and the Board of Adjustment
construed the ordinances against the property owner rather than in its favor. They also
failed to consider that there was no evidence supporting the findings of the County
Commission.
Examination of the decision of the Board of Adjustment is instructive in
examining both what the Board considered and failed to consider, and the standard of
review. The findings of the Board of Adjustment are as follows:
1.

That the applicant has appealed the decision of the Utah County
Commission

2.

That the applicant has not identified a specific finding or ruling of the Utah
County Commission in which an error was alleged.

3.

That based on the evidence and arguments presented to the Board, the
Board has determined that the only relevant potential errors to be alleged
would be errors in the County Commission findings relating to the
compliance requirements with §17-27-806(2)A-i, ii, iii UCA and or §3-53B-I(b)i, ii, iii of the Utah County Zoning Ordinance.

4.

That the County has stipulated that the appellant complied with the
requirements of 3-53-B-I(b)ii regarding minimum lot requirements.

5.

The County did not present evidence regarding the requirement of §3-53-BI(b)iii regarding concerns that property is not used and will not be used for
any non-agricultural purpose.

6.

Considering the remaining element, that being §3-53-B-I(b) i, the applicant
has the requirement to present evidence sufficient to persuade the Board of
Adjustment that the County Commission errored (sic) in determining that
the lot or parcel resulting from a division of agricultural land is exempt if
10

the lot or parcel qualifies as land in agricultural use under Title 59, Chapter
2, Part IV, Farmland Assessment Act.
7.

The applicant has failed to provide sufficient evidence to convince the
Board of Adjustment that the County Commission errored (sic) when it
found in it's findings Sub-paragraph N of paragraph 10, that's contained in
Utah County's response where it lists the findings and conclusions of the
Utah County Commission, that each of the above findings support the
conclusion that the resulting parcels could not, within reason, be anticipated
to qualify as land in agricultural use, with a reasonable anticipation of
generation of a profit.
And that the Utah County Board of Adjustment deny the application of the
applicant, South Eagle Ranches, L.L.C. based on the above findings. (R. at
331).

Review of the above findings demonstrate both that the Board of Adjustment
applied an incomplete standard, as they did not look for evidence to support the findings,
and that had the proper standard been applied, petitioner would have prevailed.
POINT I. THERE WAS NOT SUFFICIENT EVIDENCE IN THE RECORD TO
SUPPORT THE DECISION OF THE BOARD OF ADJUSTMENT.
Before addressing any other issues, it is necessary to consider whether the decision
of the Board of Adjustment was supported by substantial evidence in the record.
Decisions of boards of adjustment must not be arbitrary, capricious or illegal, and must
be supported by substantial evidence in the record. UCA 17-27-708, Patterson at 604,
Springville Citizens v. SpringviUe, 979 P.2d 332, 336 (Utah 1999).
Because the Board of Adjustment decision was based on a County Commission
decision it is also necessary to look at the evidentiary support for that decision. Review
of the County Commission decision is especially necessary here because the Board of
Adjustment specifically adopted the findings of the County Commission. (R. at 331,
ll

paragraph 7).
Because this is a factual matter petitioner is under obligation to marshal the
evidence supporting the factual findings. The marshaling standard is used in situations
where the factual determinations by a trial court are considered on appeal by the Court of
Appeals or the Supreme Court. Patterson v. Utah County Board of Adjustment, 893 P.2d
602, 604 (Utah App. 1995).

In Patterson the Utah Supreme Court stated:

.. . Nevertheless, our review, like the district court's review, is limited to the
record provided by the Board of Adjustment. . .. The court may not accept or
consider any evidence outside the board's record. .. ." Utah Code Annotated
section 17-27-708(5)(a) ( 1 9 9 1 ) . . . .

After the hearing, the Utah County Commission made numerous findings. From
petitioner's perspective many of those findings are not relevant, but for completeness
should be before this court. The following italicized paragraphs are taken verbatim from
the findings of the Utah County Commission that were adopted by the Board of
Adjustment. (R. at 99-98). The findings are set forth as the basis for the decision by the
Utah County Board of Adjustment. (R. at 331). With reference to each of the following
findings petitioner will indicate whether it is supported by evidence in the record,
whether it is contested, and whether it is relevant.
7. The parcels resulting from the proposed agricultural subdivision cannot be
reasonably anticipated to qualify as "land in agricultural use," with the
reasonable expectation of generating a profit, since the resulting parcels will be
approximately 6-8 acres in size in an area where the primary agricultural use is
dry land grazing of livestock on large tracts of land.
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In its motion for summary judgment Utah County claimed that this finding was
supported by evidence in the record. (R. at 389-390). The first piece of e\ idence claimed
to support this finding of the County Commission is a statement by David Shawcroft (a
deputy county attorney), questioning whether the property qualifies as an agricultural
subdivision. (R. at 66). The second claimed fact was a statement by Bill Ferguson, a
member of the planning commission, who opined that petitioner would not qualify for
grazing on a five acre lot. (R. at 66). The next piece of claimed evidence is a statement
from Jason Ivins, a representative of petitioner, where he quotes the county assessor, who
purportedly stated that the subject real property is currently in classification four which
requires 1.1 cows for 2 months out of the year to keep the property in greenbelt. (R. at
66). Planning Commissioner Ferguson made a statement that the land would not support
1.1 cows for two months out of the year right now. (R. at 66). Jason Ivins responded that
it may not (support cows) right now, but that is why greenbelt does not require it. R. at
66. The statements referenced above constitute the only support in the record for the first
finding of fact. Petitioners have objected to use of this material as evidence. (R. at 407409).
The problem with each of the statements above that the county claims as evidence
is that the statements do not meet the standard for admissible evidence. To begin with,
none of the statements were made under oath. Rule 603 of the Utah Rules of Evidence
requires an oath or affirmation that the witness will testify truthfully. There is no such
oath or affirmation in the record for any of the statements. Second, there is no indication
13

that the statements are made from personal knowledge. Under Rule 602 of the Utah
Rules of Evidence: "a witness may not testify to a matter unless evidence is introduced
sufficient to support a finding that the witness has personal knowledge of the matter. "
(emphasis added). There is no such foundation for the claimed evidence. Third, the
evidence from Planning Commissioner Ferguson came from a person who was in the
position of deciding the issue. The closest analogy is Rule 605 of the Utah Rules of
Evidence providing that a judge presiding at a trial may not testify as a witness. Fourth,
some of the claimed evidence, such as the statement of Jason Ivins, is clearly hearsay that
is prohibited under Rule 801 of the Utah Rules of Evidence. Finally, the statements
constitute improper opinion testimony under Rule 701 of the Utah Rules of Evidence.
Applying the above evidentiary rules, none of the statements, claimed by Utah County as
evidence, should be considered.
In addition to lacking support in the record, the above finding ignores the fact that
the use of the parcels is not anticipated to change. All of the lots are covered by a longterm grazing lease, (R. at 90-92), and all are governed by restrictive covenants limiting
uses to agriculture. (R. at 102-103).
2. The parcels are approximately 6-8 acres in size and the minimum lot size for
subdivision purposes is 50 acres in the applicable zone, thereby preventing the
subsequent owners from having the ability to comply with the normal subdivision
requirements if the proposed agricultural use of the parcels cannot be maintained
as required by Utah Code Annotated Section 17-27-806(e).

This finding is that that the proposed parcels are smaller than the minimum lot size
for subdivision purposes, and if the agriculture cannot be maintained the lots will not
14

comply with subdivision requirements. It is undisputed that the parcels proposed by
petitioners are smaller than the minimum lot size for subdivisions, but the lots are not
intended for subdivision purposes. Whether the agricultural uses will fail or not is mere
speculation. If, however, the agricultural use fails and there is a desire to change the use
to residential, lot owners can purchase other properties to meet the fifty acre requirement.
The lots are not marketed, or intended for subdivision purposes. What finding number 2
is really saying is that petitioners must meet subdivision requirements in addition to the
standards applicable to having their map approved.

There is no requirement that

petitioners meet the subdivision ordinance as well as the requirements of the Farmland
Assessment Act prior to having their map approved.
3. The resulting parcels will not have any attached water rights, or other water
rights unless the buyers purchase water rights independently.
The commission found that the parcels do not have water rights. This issue is not
contested. Under the Utah County Ordinance water rights are not required.
4. The parcels have not historically been irrigated, and no irrigation water delivery
systems are available.
Although there is no evidentiary support in the record, this finding is correct. The
problem with this finding is that there is no statute requiring water rights. Individual
landowners can certainly purchase water if they desire doing so. There is no code
requirement regarding water. Petitioners should not be held to a standard that does not
exist.

15

5. The developer does not have sufficient well irrigation water rights available for
all parcel purchasers to acquire, to allow for the irrigation oj the parcels.
Although this finding does not come from evidence in the record, the commission
is correct that the developer does not have sufficient well irrigation water rights available
for purchasers to acquire to allow for imgation of the parcels. This fact is not relevant as
there is no water requirement for the parcels. The parcels have not historically had water.
6. The current agricultural use of the property large dry land grazing will not be
facilitated by the proposed division of the property, but, in fact, will be interfered with
since the small 6-8 acre parcels, with resulting fences and roads will break up the large
tract grazing use.
This finding is speculative as there is no evidence before the Commission that
property owners will either fence their property or build roads. While roads and fences
are possible, they are not certain. The above finding also ignores the fact that there is a
grazing lease in place for the property. (R. at 90-92).
7. The cost of water development will be prohibitive for profitable small five acre
agricultural enterprises.
This finding is both speculative and irrelevant as there is presently no intent to
develop water. There is no water development required in the zone for the proposed uses.
Whether water development could be accomplished economically is speculative as there
is no evidence before the Commission.
8. Residential development is located at a great distance from the proposed
parcels and the operators of any agricultural enterprise could not reasonably be
expected to provide care for livestock operations with a reasonable expectation of
generating a profit.
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Although there was no evidence on this fact, the County Commission is correct
that residential development is located away from the parcels, but it is speculative
whether livestock could be cared for with a reasonable expectation of making a profit.
This finding ignores the fact that this land has had viable grazing use since the time of the
pioneers, and that use is not expected to change. Proximity to residential areas has never
had an effect on the agricultural use.
9. Agricultural caretaker housing is not available within a reasonable proximity to
the proposed parcels.
Although there is no evidence, petitioner does not contest that agricultural housing
is not available on the property. It is speculative whether it is located within a reasonable
distance as there was no evidence in the record. What is reasonable depends on the
individual property owner. Historically caretakers have not lived on the property but it
has continued its use in grazing.
10. The only reasonable use for the resulting parcels would be for investment or
recreational uses.
The finding that the only reasonable uses for the properties are investment or
recreation is not supported by any evidence in the record and is therefore speculative.
The parcels are governed by restrictive covenants limiting uses to agriculture.(R. at 102103). Property owners would be liable to suit if they violated the covenants.
11. Economics of agricultural use of properties similar to the subject property
(dry land livestock grazing) dictate that 6-8 acre parcels are not economically feasible,
and other agricultural uses for the resulting parcels are also not economically feasible.

17

This finding was not based on specific facts presented to the commission and is
therefore speculative. The finding also ignores the lease and covenants governing the
property insure its continued agricultural use and viability.
12. The developer has failed to establish that the resulting parcels will continue, or
have a reasonable expectation of continuing, in agricultural use.
The only evidence before the County Commission was that the property was
already in agricultural use and that the use would continue. (R. at 87).
13. The developer has failed to establish that the resulting parcels will continue,
or have a reasonable expectation of continuing, to qualify for agricultural assessment
under the provisions of the Farmland Assessment Act.
Again, the only evidence on this issue was that the property already qualified as
land in agricultural use, and that the use and viability would continue. (R. at 87, 90, 92).
14. Each of the above findings support the conclusion that the resulting parcels
could not, within reason, be anticipated to qualify' as "land in agricultural use ", with the
reasonable anticipation of generating a prof t.
This finding ignores the grazing lease, ignores the fact that the land use is not
anticipated to change, and is entirely speculative as the only thing likely to change on
these parcels is the record of ownership at the county recorder's office. The cows that
will continue to graze the land will not change their habits or know the difference. The
grazing lease insures both the continued agricultural use and the generation of a profit by
the landowners.
15. Each oj the above findings supports the conclusion that the resulting parcels
will be used for non-agricultural purposes. Therefore the Board of County
Commissioners cannot make the required finding that the resulting parcels will not be
used for non-agricultural purposes.
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The above finding of fact is not supported by the record. The evidence was that
while ownership will change, use of the land will not. Restrictive covenants and the lease
insure continued agricultural use. (R. at 102-103).
After analysis, it is apparent that while all of the findings set forth by the County
Commission and sustained by the Board of Adjustment and the district court sound
impressive, there is no support in the record for any of the findings. On that basis the
decision of the Board of Adjustment should be reversed.
POINT II. THE BOARD OF ADJUSTMENT DID NOT RELY ON EVIDENCE IN
SUPPORTING THE FINDINGS OF THE UTAH COUNTY COMMISSION.
The requirement of evidentiary support for the facts in the record creates problems
for respondent because, according to the Board of Adjustment, the county did not put on
evidence and the board therefore did not rely on that evidence in making its decision.
The board specifically found that:
. . . The County did not present evidence regarding the requirement of §3-53-BI(b)ii regarding concerns that property is not used and will not be used for any
non-agricultural purpose. (R. at 331 paragraph 5).
Under these circumstances even if there were support for the facts set forth above,
the decision of the Board of Adjustment would require reversal as it did not rely on the
evidence. Decisions of boards of adjustment must not be arbitrary, capricious or illegal,
and must be supported by substantial evidence in the record. UCA J 7-27-708, Springville
Citizens v. Springville, 979 P.2d 332, 336 (Utah 1999).
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POINT III. PETITIONERS MET ALL APPLICABLE STANDARDS FOR
APPROVAL OF THEIR MAP BY THE UTAH COUNTY COMMISSION.
The trial court granted summary judgment for respondents in this matter despite
the fact that the only evidence before the Board of Adjustment demonstrated that
respondents met the requirements of UCA section 17-27-806 and section 3-53 (B) of the
Utah County Zoning Ordinance. Each of these sections provide a mechanism for
subdividing agricultural property without compliance with normal subdivision
requirements. Utah Code Annotated section 17-27-806(2)A states as follows:
(a) Subject to subsection (2)(b), a lot or parcel resulting from a division of
agricultural land is exempt from the plat requirements of § 17-27-804 if the lot
or parcel: (i) qualifies as land in agricultural use under Title 59, Chapter 2, Part
5, Farmland Assessment Act; (ii)meets the minimum size requirement of
applicable zoning ordinances for agricultural uses; and (iii) is not used and will
not be used for any nonagricultural purpose.
It is petitioner's position that its proposed map meets all of the requirements of the
Farmland Assessment Act, and is therefore exempt from subdivision requirements
pursuant to statute. As set forth above, the issue is whether petitioner's real property is
exempt from subdivision requirements as a matter of law. In considering this issue, UCA
section 17-27-806(2)A relies upon UCA section 59-2-5 et seq., for guidance.
One of the disputes between the parties is what section of the Farmland
Assessment Act, (UCA 59-2-5 et seq., see Addendum H), should be used to determine
exemption from the subdivision requirements. The Farmland Assessment Act contains
UCA section 59-2-503 which is titled "Qualifications for Agricultural Use Valuation."
Under that statute the land must be at least 5 acres, be actively devoted to agricultural
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use, and have been in agricultural use for the preceding two years. It is undisputed that
petitioner's application meets all of these requirements. Assuming that UCA 59-2-503 is
the proper standard, this matter should be reversed on that basis alone as there is no
question petitioner complies with that standard.
Rather than rely on the statutory definition of'Qualifications for Agricultural Use
Valuation" from the code, the County Commission used, and the Board of Adjustment
relied on, a definition of'land in agricultural use" found at UCA 59-2-502(1 )(a). (R. at
331).
While it has always been petitioner's position that the "land in agricultural use"
definition found at UCA 59-2-502(1 )(a) is not the proper standard, the only evidence
presented was that petitioners met that standard. That section states in pertinent part as
follows:
(1) "Land in Agricultural Use" means: (a) land devoted to the raising of useful
plants and animals with a reasonable expectation of profit, including: (i) forages
and sod corps; (ii) grains and feed crops; (iii) livestock as defined in §59-2-102;
(iv) trees and fruits; or (v) vegetables, nursery, floral, and ornamental stock; or
land devoted to and meeting the requirements and qualifications for payments or
other compensation under a crop-land retirement program with an agency of the
state or federal government.

In considering the above definition urged by the county, the only dispute was over
the requirement of a "reasonable expectation of profit." The only evidence was that the
agricultural use that was already established would continue despite potential ownership
changes. The evidence was that the land is subject to restrictive covenants requiring
agricultural use. (R. at 103-102). The land is subject to a master grazing lease assuring
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profitability. (R. at 92-90). Any removal from agricultural use would subject the property
to rollback taxes pursuant to UCA 59-2-506. Where the only evidence was that the
subject property qualifies as uland in agricultural use", the decision of the Board of
Adjustment must be reversed, and the Utah County Commission directed to sign
petitioner's map.
POINT IV. THE TRIAL COURT SHOULD HAVE DENIED RESPONDENT'S
MOTION FOR SUMMARY JUDGMENT.
Utah County did not oppose petitioner's statement of material facts. Under Rule
56 of the Utah Rules of Civil Procedure, summary judgment is appropriate when there
are no genuine issues of material fact, and the moving party is entitled to judgment as a
matter of law. While the standard for a summary judgment is set forth in Rule 56, the
method of briefing and consideration for the motion is set forth in Rule 7 of the Utah
Rules of Civil Procedure. Under that rule, it is incumbent on a party bringing a summary
judgment motion to set forth "a statement of material facts as to which the moving party
contends no issue exists." Rule 7 also requires that: "Each fact shall be separately stated
and numbered and supported by citation to relevant materials, such as affidavits or
discovery materials." Finally the rule indicates that: "Each fact set forth in the moving
party *s memorandum is deemed admitted for the purpose of summary judgment unless
controverted by the responding party"

Application of the above rules creates a unique

circumstance when applied to the motions for summary judgment before the court.
Petitioner has set forth a statement of uncontested material facts. (R. at 379-381).
Respondent has also set forth a statement of uncontested material facts. (R. at 399-403).
22

As set foi tl i abo * ; e, Petitionei < loes i not c lisagi ee with tl :te facts set foi tl 11: •} ' i espc i idei it bi it
contei ids tl lat the> si ion ild be :• ^nsidei ec 1 ii i ligl it ol tl le facts prof fered IT; ' petitioi lei to
consider materiality. What makes this case unique is that respondent has failed to
"provide an explanation of the grounds for any dispute, supported by citation to relevant
tt

i.

.

forth separately numbered facts supported by citation to affidavits and other materials as
required b\ Rule 7. Instead, respondent has alternately admitted or denied the facts as
though preparing an answer to a complaint ., ,...^f.

; :: io IIK,. record, (R. at 395 398).

Respoi idei its 1 lav e failed to i aise issi ies c f n latei ial fact i sgai dii ig tl le petitioner's
facts in accordance with the rules, and those facts were admitted for summary judgment
purposes. Based on respondent's failure to controvert petitioner's facts, petitioners were
ei ititied to : si n it n :t ial y ji ldgi i lei it as a i i latt zi of la » • v , ai id tl ite decisi :)i i of tl: I * trial coi n It
should be reversed.
CONCLUSION
Bascvi . . .. foregoing facts ,w.vi argument. . e uoners move this court to reverse
t

'

the I : tali ("oum\ ('ommission to execute petitioner's map.
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RESPECTFULLY SUBMITTED this

j(

day of November, 2004.

SCRIBNER & McCANDLESS, P.C.

DONALD<E^MeeANGL££&.
THOMAS J. SCRIBNER
Attorneys for Petitioner
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ADDENDUM "A"

ROBERT J. MOORE #8240
Deputy Utah County Attorney
C.k\YBRYSON#0473
Utah County Attorney
Attorneys for Defendant Utah County
100 East Center Street, Suite 2400
Provo, Utah 84606
Telephone: (801) 370-8001

IN THE FOURTH JUDICIAL DISTRICT COURT
IN AND FOR UTAH COUNTY, STATE OF UTAH
SOUTH EAGLE RANCHES, LC,
Petitioner,

FINDINGS OF FACT,
CONCLUSIONS OF LAW, AND
ORDER

vs.
UTAH COUNTY BOARD OF
ADJUSTMENT, UTAH COUNTY
COMMISSION, and UTAH COUNTY,

Civil No. 030401541
Division No. S'

Respondents.

This matter came before the Court on Petitioner's Motion for Summary Judgment and
Respondents' Cross-Motion for Summary Judgment. Petitioner is represented by Donald
McCandless, attorney at law. Respondents are represented by Robert Moore, Deputy Utah
County Attorney.
The Court has reviewed the file, the Record of Proceedings, considered the memoranda of
counsel, heard oral arguments, and upon being advised in the premises, now makes the
following:
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FINDINGS OF FACT
The Record of Proceedings filed in conjunction with the matter contains the following
facts:
1.

On August 2, 2002, Petitioner filed an Application for Agricultural Waiver of
Subdivision Plat Filing Requirements (hereinafter referred to as "Application") with the
Utah County Community Development Department. (R.A-4)1.

2.

On August 20, 2002, the Utah County Planning Commission (hereinafter referred to as
"Planning Commission") voted to recommend denial of Petitioner's Application for the
following reasons:
A.

It appears likely that all the subsequent parcels will not be able to meet the
Farmland Assessment Act requirements based on size.

B.

That it appears that the resulting parcels will not be able to meet the Farm (sic)
Assessment Act requirements based on production.

(R.A-33).
3.

On September 3, 2002, the Utah County Commission (hereinafter referred to as "County
Commission") voted to continue Petitioner's Application to their September 10, 2002
meeting. (R.A-30).

4.

On September 10,2002, the County Commission voted to refer Petitioner's Application
back to the Planning Commission due to Petitioner re-submitting a revised survey map

^ h e Record of Proceedings shall herein be referred to with the capital letter "R" and the
appendix to the Record of Proceedings shall be referred to as "R.A."
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and plat to the Planning Commission (hereinafter referred to as "Amended Application").
(R.A-29).
5.

On September 17, 2002, the Planning Commission voted to continue Petitioner's
Amended Application to their October 15, 2002 meeting at the request of Petitioner.
(R.A-28).

6.

On October 15, 2002, the Planning Commission voted to continue Petitioner's Amended
Application to their November 19, 2002 meeting. (R.A-27).

7.

On November 19, 2002, the Planning Commission failed to approve a motion to
recommend approval of Petitioner's Amended Application to the County Commission.
Chairperson Steve White then requested that Petitioner's Amended Application move on
to the County Commission with a recommendation for disapproval. (R.A-25).

8.

On November 26, 2002, the County Commission discussed Petitioner's Amended
Application in their Work Session. (R.A-24).

9.

On December 3, 2002, the County Commission voted to continue Petitioner's Amended
Application to their December 10, 2002 meeting. (R.A-23).

10.

On December 10, 2002, the County Commission voted to deny Petitioner's Amended
Application with the following findings and conclusions:
A.

The parcels resulting from the proposed agricultural subdivision cannot be
reasonably anticipated to qualify as "land in agricultural use," with the reasonable
expectation of generating a profit, since the resulting parcels will be
approximately 6-8 acres in size in an area where the primary agricultural use is dry
land grazing of livestock on large tracts of land.

B.

The parcels are approximately 6-8 acres in size and the minimum lot size for
subdivision purposes is 50 acres in the applicable zone, thereby preventing the
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subsequent owners from having the ability to comply with the normal subdivision
requirements if the proposed agricultural use of the parcels cannot be maintained,
as required by Utah Code Annotated Section 17-27-806(e).
C.

The resulting parcels will not have any attached water rights, or other water rights,
unless the buyers purchase water rights independently.

D.

The parcels have not historically been irrigated, and no irrigation water delivery
systems are available.

E.

The developer does not have sufficient well irrigation water rights available for all
parcel purchasers to acquire, to allow for the irrigation of the parcels.

F.

The current agricultural use of the property (large parcel dry land grazing) will not
be facilitated by the proposed division of the property, but, in fact, will be
interfered with since the small 6-8 acre parcels, with resulting fences and roads,
will break up the large tract grazing use.

G.

The cost of water development will be prohibitive for profitable small five acre
agricultural enterprises.

H.

Residential development is located at a great distance from the proposed parcels
and the operators of any agricultural enterprise could not reasonable be expected
to provide care for livestock operations with a reasonable expectation of
generating a profit.

I.

Agricultural caretaker housing is not available within a reasonable proximity to
the proposed parcels.

J.

The only reasonable use for the resulting parcels would be for investment or
recreational uses.

K.

Economics of agricultural use of properties similar to the subject property (dry
land livestock grazing) dictate that 6-8-acre parcels are not economically feasible,
and other agricultural uses for the resulting parcels are also not economically
feasible.

L.

The developer has failed to establish that the resulting parcels will continue, or
have a reasonable expectation of continuing, in agricultural use.
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M.

The developer has failed to establish that the resulting parcels will continue, or
have a reasonable expectation of continuing, to qualify for agricultural assessment
under the provisions of the Farmland Assessment Act.

N.

Each of the above findings support the conclusion that the resulting parcels could
not, within reason, be anticipated to qualify as "land in agricultural use", with the
reasonable anticipation of generating a profit.

O.

Each of the above findings supports the conclusion that the resulting parcels will
be used for non-agricultural purposes. Therefore the Board of County
Commissioners can not make the required finding that the resulting parcels will
not be used for non-agricultural purposes.

(R.A-22).
11.

On December 24, 2002, Petitioner hand delivered a Claim of Error to the County
Commission. (RA-2).

12.

On January 22, 2003, Petitioner filed an Application for Alleged Error with the Secretary
of the Utah County Board of Adjustment (hereinafter referred to as "Board"). (R.A-18).

13.

On January 24, 2003, Petitioner filed an Addendum to their Application for Alleged Error
with the Secretary of the Board. (R.A-17).

14.

On March 6, 2003, the Board duly considered Petitioner's Application for Alleged Error
and after hearing all of the evidence voted to deny the same, based on the following
findings:
1.
2.
3.

That the applicant has appealed the decision of the Utah County
Commission.
That the applicant has not identified a specific finding or ruling of the
Utah County Commission in which error was alleged.
That based on the evidence and arguments presented to the Board, the
Board has determined that the only relevant potential errors to be alleged
would be errors in the County Commission's findings relating to the
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4.
5.

6.

7.

15.

compliance requirements with section 17-27-806(2)A-i, ii, iii UCA, and/or
Section 3-53-B-I(b)i, ii, iii of the Utah County Zoning Ordinance.
The County has stipulated that the appellant complied with the
requirements of 3-53-B-I-(b) regarding minimum lot requirements.
The County did not present evidence regarding the requirement of Section
3-53-B-I (b)iii regarding concerns that the property is not used and will not
be used for any non-agricultural purpose.
Considering the remaining element, that being Section 3-53-B-I (b) i, the
applicant has the requirement to present evidence sufficient to persuade
the Board of Adjustment that the County Commission errored in
determining that the lot or parcel resulting from a division of agricultural
land is exempt if the lot or parcel qualifies as land in agricultural use under
Title 59, Chapter II, Part V, Farmland Assessment Act.
The applicant has failed to provide sufficient evidence to convince the
Board of Adjustment that the County Commission errored when it found
in it's finding 'Sub-paragraph N of paragraph 10,' that's contained in Utah
County's response where it lists the findings and conclusions of the Utah
County Commission, that each of the above findings support the
conclusion that the resulting parcels could not, within reason, be
anticipated to qualify as land in agricultural use, with a reasonable
anticipation of generation of a profit

The decision of the Board on March 6, 2003 was based in whole or part on evidence in
the Record of Proceedings, including but not limited to the following:
A.

That each of the resulting parcels in the proposed agricultural subdivision would
not qualify as "land in agricultural use" under the Farmland Assessment Act with
a reasonable expectation of generating a profit.

B.

That each of the resulting parcels in the proposed agricultural subdivision would
be approximately 6-8 acres in size in an area where the primary agricultural use is
dry land grazing of livestock.
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C.

That each of the resulting parcels in the proposed agricultural subdivision would
not have any attached water rights, nor would Petitioner have sufficient well
irrigation water rights available to purchase.

D.

That each of the resulting parcels in the proposed agricultural subdivision would
be broken up into different owners together with fences and roads.

E.

The only evidence offered by Petitioner that each of resulting parcels in the
proposed agricultural subdivision would qualify as "land in agricultural use"
under the Farmland Assessment Act with a reasonable expectation of generating a
profit is that proposed agricultural subdivision as a whole is covered by a long
term grazing lease and that each of the resulting parcels in the proposed
agricultural subdivision are covered by restrictive covenants limiting use to
agricultural uses.

F.

The long term grazing lease merely gives the lessee the right to graze livestock on
each of the resulting parcels in the proposed agricultural subdivision until such
time as fences are erected, but fails to qualify each of resulting parcels in the
proposed agricultural subdivision as "land in agricultural use" under the Farmland
Assessment Act with a reasonable expectation of generating a profit.

G.

The restrictive covenants limiting use to agricultural uses fails to demonstrate that
each of resulting parcels in the proposed agricultural subdivision as "land in
agricultural use" under the Farmland Assessment Act with a reasonable
expectation of generating a profit.
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Petitioner admitted that each of the resulting parcels in the proposed agricultural
subdivision lack water in the following exchange from the December 10, 2002
County Commission Meeting:
Commissioner Grover noted the recommendation from the
Planning Commission was denial due to the lack fo information on
the water system. Jason Ivins reported Petitioner has 250 acre feet
of water although there is no distribution system as yet.
Commissioner Herbert asked if the new owners will have water
rights, and if so, how will they get the water to their property. Tom
Schribner, attorney for Petitioner, remarked everyone else trucks
water in for their livestock and the new owners could do that as
well.
(R.A-22).
Petitioner admitted that dry farming would not work for each of the resulting
parcels in the proposed agricultural subdivision in the following exchange from
the November 26, 2002 County Commission Meeting, whereat Jason Ivins
(manager of South Eagle L.C.) said, "Greenbelt has a low threshold and dry
farming wouldn't work, but mere grazing would." (R.A-24).
Petitioner admitted that each of the resulting parcels in the proposed agricultural
subdivision could not support grazing in the following exchange from the October
15, 2002 Planning Commission Meeting:
Dave Shawcroft [Deputy County Attorney] questioned whether the
property qualifies as an agricultural subdivision. He felt the use
was unclear for the foreseeable future.
Bill Ferguson [Planning Commissioner] noted that the applicant
would not qualify for grazing on a 5-acre lot.
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Jason Ivins [Petitioner] stated that Barbara Gordon [Assessor's
Office] said the land is currently in a classification four. Grazing
four requires 1.1 cow for 2 months out of the year of five acres to
keep the land in greenbelt.
Bill Ferguson [Planning Commissioner] claimed th eland would
not support that right now.
Jason Ivins [Petitioner] stated it may not right now but that is why
the greenbelt doesn't require it.
(R.A-27).
L.

That each of the resulting parcels in the proposed agricultural subdivision would
merely be for investment or recreational uses and not for agricultural uses with a
reasonable expectation of generating a profit.
CONCLUSIONS OF LAW

1.

Pursuant to Utah Code Ann. § 17-27-708(5)(a), this Court's review is limited to the
Record of Proceedings provided by the Board; and this Court may not accept or consider
any evidence outside the Board's Record of Proceedings, unless that evidence was offered
to the Board and the Court determines that it was improperly excluded by the Board.

2.

Pursuant to Rule 56(c) of the Utah Rules of Civil Procedure, there are no "no genuine
issue as to any material fact" by agreement of the parties and since there is a Record of
Proceedings limiting the Court's review to that Record of Proceedings.

3.

Pursuant to Utah Code Ann. § 17-27-708(2)(a) and by agreement of the parties, the
Court's review is limited to a determination of whether the Board's decision was
arbitrary, capricious, or illegal.
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4.

Pursuant to Utah Code Ann. § 17-27-708(6) and by agreement of the parties, the Court
shall affirm the decision of the Board if the decision is supported by substantial evidence
in the record.

5.

Petitioner has the burden to marshal all of the evidence in support thereof and show that
despite the supporting facts, and in light of conflicting or contradictory evidence, the
findings and decision are not supported by substantial evidence. See Patterson v. Utah
County Bd of Adjustment, 893 P.2d at 604, n. 7 (citations omitted).

6.

Pursuant to Utah Code Ann. § 17-27-806(2)(a), a lot or parcel resulting from a division of
agricultural land is exempt from the plat requirements of Section 17-27-804 if the lot or
parcel: (i) qualifies as land in agricultural use under Title 59, Chapter 2, Part 5, Farmland
Assessment Act; (ii) meets the minimum size requirement of applicable zoning
ordinances; and (iii) is not used and will not be used for any nonagricultural purpose.

7.

Pursuant to Utah Code Ann. § 59-2-502(l)(a), "land in agricultural use" is defined as
follows: land devoted to the raising of useful plants and animals with a reasonable
expectation of profit, including: (i) forages and sod crops; (ii) grains and feed crops; (iii)
livestock as defined in Section 59-2-102; (iv) trees and fruits; or (v) vegetables, nursery,
floral, and ornamental stock.

8.

Pursuant to Utah Code Ann. §§ 17-27-806(2)(a) and 59-2-502(1 )(a), a lot or parcel
resulting from a division of agricultural land must have a reasonable expectation of profit
to qualify as "land in agricultural use" under the Farmland Assessment Act.
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9.

There is substantial evidence in the Record of Proceedings to conclude that the resulting
parcels in the proposed agricultural subdivision would not qualify as "land in agricultural
use" under Title 59, Chapter 2, Part 5, Farmland Assessment Act.

10.

Each lot or parcel resulting from the proposed division of agricultural land fails to meet
the requirements of Utah Code Ann. § 17-27-806(2)(a).

11.

The Board's decision is substantial evidence in the Record of Proceedings and is
therefore not arbitrary, capricious, or illegal.

12.

Respondents are entitled to judgment as a matter of law.
ORDER
Based on the foregoing Findings of Fact and Conclusions of Law, it is hereby ordered,

adjudged, and decreed as follows:
1.

Petitioner's Motion for Summary Judgment is DENIED.

2.

Respondents' Cross-Motion for Summary Judgment is GRANTED.
DATED this

^ , day of

f

- ~ w ^ / , 2004

7^
if

GARY D. STDTT; JUDGE

U

NOTICE OF OBJECTIONS
Notice of objections must be submitted to the Court and Counsel within five (5) days
after service, pursuant to Rule 4-504(2) of the Utah Rules of Judicial Administration.
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CERTIFICATE OF SERVICE
I hereby certify that I mailed a true and correct copy of the foregoing FINDINGS OF
FACT, CONCLUSIONS OF LAW, AND ORDER, postage prepaid, this ^_ day of
2004, to the following:
DONALD E. MCCANDLESS
Scribner & McCandless
2696 N. University Ave. Suite 220
Provo, UT 84601

<zi>;A-
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ADDENDUM "B

(Form Revised 9-1-92)

Appeal No. /^>7

/

UTAH COUNTY
BOARD OF ADJUSTMENT
APPLICATION FOR AN ALLEGED ERROR

(Application Fee i s Non-refundable)

ion- V&i^) township /,V<K Range ? t,M^t

Date Received:

K&$ .C c l:Wv r / ^ o n e T > / / ^ - /

Received B y ^ S ^ ^ ^ ?

ing D a t e :

feeflreJJ^7t£?fc--

ty Address:

M*tL £&'%£&'&& Paid: ^ P

^ ^ ? /Q 3
0

X ^ ^ /

Receipt i J ^ T ^ / 7

(LAiA

ICANT'S NAME:

A N

J-f U ^lAp>

ING ADDRESS: S^U f.^

PAIA^W

- Z. >^'\

L XV <Vb riSvt/tu**

ILII^J^ALA.

ERTY OWNER'S NAME (if d i f f e r e n t from a p p l i c a n t ) :

PHONE: .JJC, QCf*c \7t7.-iti
j//f < &&. *• >A-> ^ /.</
/ W U ^ ( f /L.^,

As p a r t of the application, the a p p l i c a n t is required to submit:
A p l o t plan which shows the boundaries cj> the a p p e l l a n t ' s property (or
the p r o p e r t y to which the contested zoning decision p e r t a i n s if
someone, who i s an aggrieved p a r t y , other than the property owners i s
f i l i n g t h e appeal) and the l o c a t i o n of the existing and proposed
b u i l d i n g s and land uses within those boundaries plus buildings on
a d j o i n i n g l o t s which are within 200 f e e t of such boundary, when the
appeal d e a l s with an a d m i n i s t r a t i v e decision which involves a s p e c i f i c
p a r c e l of land.
A l i s t of names and addresses of a l l property owners
a b u t t i n g any l o t which i s the subject of t h i s appeal.

of

property

AN INCOMPLETE APPLICATION WILL NOT BE ACCEPTED!

1)03112

eg^d Error - Page 2
Did a zoning official or agency of Utah County make a ruling or an
L interpretation jsf the zoning ordinance or map which is erroneous in
your view? } \ Yes
No

jlfak

Ljfr#b\ (j^(YrfpH€V\

(a)

If yes, identify the official or agency:

(fc>)

If yes, state the interpretation given (attach photocopies of the
document containing the ruling or interpretation allegedly made in
error
)
5vi^ \r^O syW*A± V^IA OX^i^vyj A. / y i ^ ^ ^ i l W ' (/i^^.

(c)

State specifically what the error was in your view and what
grounds you have for claiming an error was made r^njfauurfn^^n^J^^fi^

(d)

Cite any ordinance sections which support your viewpoint and
how they apgly:

^(MAJL JUS

/yiA£yr«j&

CI

yAjJi^ ^fafc JLuj ^i

/UAO^ATV^^

tell
g^i/h,

u.

Did you , the appellant, file a written claim of error and request a
response from the Zoning Administrator or other party making the
contested decision? (/Yes
No.
If yes, state the response given
and attach copies of your written claim and any written response

given, /i/g

f^p^A^

-

Su- /hfrUsvwJr

KftUfi/t*

£.

Are you, the appellant, a party which was adversely affected by the
subject decision allegedly made^ in error? ^""Yes
No. If yes, state
how you were so affected.

(/^UJJA.

>fe &J£

j

£

A*A^

J<&> ^

[JAAM*^

Was the ruling or interpretation in question one which was made in
applying the zoning ordinance, rather than some other county law,
office policy, personnel matter, or other decision beyond the purview
of the zoning Ordinance? iS Yes
No^ If yes, explain how it is tied
to the zoning ordinance?\ g/tffotfjtoi
7

J <**& Jte> A^ w ^

</\rfh

4tfvy&*

(OW*******

fl1£-LnA**>

Was the decision being contested a decision made by the County
Commission in enacting or amending the zoning ordinance or other
legislative zoning decision?
u^Uo
Yes.
(If yes, the Board of
Adjustment is not empowered to act in the matter)
AN INCOMPLETE APPLICATION WILL NOT BE ACCEPTED!

lleged Error - Page 3
Was the decision or interpretation that is the subject of this appeal
made within the past 45 days?
^Yes
No.
State the Date:
^fcpJLh \Qf 7/XfLIf your appeal is granted, would the land use allowed as a result of
the Board's action be one which is listed as permitted in the zone?
t^Yes
No. If yes, state ordinance section where listed:
and describe the use:

If your appeal is granted, would the land use allowed as a result of
the Board's action be one which complies with all the supplementary
regulations of the zoning ordinance? __^_Yes
No. If yes, explain
how:

QuMAAfiJUf (++*«JkL CJ*WAX. - £&*'** **** W * ^ ^ ^ *~

If your appeal is granted, would the land use allowed as a result of
the Board's action be one which is consistent with the expressed
characteristics and purposes of the zone where it is located? _j~^Yes
AJ^A^JJL^A
No, Explain why: Q^s^usJ ^^A^UA^^
t ^ J L W - d/XnlcMJ
u>&* •
If your appeal is granted, would the land use allowed as a result of
the Board's action be one which is similar in function, service,
traffic, safety, and pollution potential when compared
other^ ujpes
ared tto
o other
uses
permitted in the zone? W Yes
No. Explain why:
JZ

r c ^ c &*p&i&A

<*h *<r»MrtduS

&M. (X. ^v^tj\

tM&ul+y^

1. P l e a s e s t a t e any other d e t a i l s about t h i s appeal which you feel are
pertinent:
^ i #tffa fAjT fldb^M A^/^AJAH
AjOflfc^fo kj^&ifojh

J^.

2. To the best

of my knowledge, the above information
^^>

complete.

ff

,r*~

is accurate and

, /

J?

* ^

J *- *

SignJJeUre of) Applicant/ ^
AN INCOMPLETE APPLICATION WILL NOT BE ACCEPTED

(ATTACH ADDITIONAL SHEETS IF NECESSARY)
^PROVED AS TO FORM:
\Y BRYSON, County Attorney
Deputy

Exhibit List

A.

Plot plan

B.

Adjoining property owners

C.

December 24th, 2002 letter

D.

Tax numbers, section, range, township

E.

Application for agricultural waiver

F.

Restrictive covenant

G.

Legal description

H.

Filing fee

I.

County commission decision (if available)

J.

Plats of adjoining owners

ADDENDUM TO APPLICATION FOR AN ALLEGED E R R O R E Q E i y p Q
SOLTH EAGLE L.C.
Application No. 1379

JAN 2 i 2003

Hearing date: December 10, 2002

UTAH COUNTY
BOARD OF ADJUSTMENT

Purpose of Addendum The Utah County Board of Adjustment ApphcatinAJiaiLan-AllqgeH ~ni
Error form contains little space for explanations The form does provide however, on page three,
that additional sheets may be attached if necessary This addendum is an attempt to provide a
narrative to supplement the application for an alleged error, and provide additional detail
South Eagle L C owns the large parcel of real property which is the subject of this
application for alleged error

South Eagle was before the Utah County Commission seeking an

approval required to file a survey map The alleged error is that the Utah County Commission
denied South Eagle's Agricultural Exception Waiver The waiver is based on the combination of
UCA 59-2-502 which defines land in agricultural use, with UCA 17-27-103 which excludes from
the definition of "subdivision," "a bona fide division of agricultural land for agricultural
purposes" Despite the exemption from the subdivision requirements it is still necessary to
record a record of survey map See UCA 17-27-806 (2)(b)

To record the required record of

survey map it must meet the requirements of UCA 17-27-805 That section requires approval
from the county executive, which is why this matter was before the Utah County Commission
The Utah County Commission made several findings regarding denial of the application
for agricultural waiver of subdivision Those findings aie based on specific findings which are
part of the minutes of the December 10, 2002 County Commission meeting Those minutes are
attached as an exhibit to the Board of Adjustment application

etmn

The first finding is that 6-8 acre parcels cannot qualify as land in agricultural use with the
reasonable expectation of generating a profit as the primary use is dry land grazing. This finding
ignores the fact that the land use of the parcels is not anticipated to change. All of the lots are
covered by a long term grazing lease, and all are governed by restrictive covenants limiting uses
to agriculture.
The next finding is that the size of the lots is smaller than the minimum lot size for
subdivision purposes, and if the agriculture cannot be maintained the lots will not comply with
subdivision purposes. These lots are smaller than the minimum lot size for subdivisions, but the
lots are not intended for subdivision purposes. Whether the agricultural uses will fail or not is
mere speculation. If however it does fail, lot owners can purchase other properties to meet the 50
acre requirement.
The Commission found that the parcels do not have water rights. They also found that
the land has not historically been irrigated and that there is no water delivery system. This is
corcect, however, no water rights are required for the continued grazing uses to which the parcels
will be put. Individual landowners can certainly purchase water if they desire doing so.
Historically, water has been trucked to cattle grazing too far from other water sources. With the
grazing lease it is anticipated that this practice will continue.
The Commission is correct that the developer does not have sufficient well irrigation
water rights available for purchasers to acquire to allow for irrigation of the parcels. This fact is
not relevant as there is no particular water requirement for the parcels. The parcels have not
historically had water.
The Commission finds that division of the property will not facilitate continued large

2

parcel dry land grazing as resulting fences and roads will break up the large tract use. This
finding is speculative as there is no evidence before the Commission that property owners will
either fence their property or will build roads. This finding also ignores the fact that there is a
grazing lease in place for the property.
The Commission found that water development will be prohibitive for small five acre
agricultural enterprises. This finding is both speculative and irrelevant as there is presently no
intent to develop water. There is no water development required in the zone for the proposed
uses. Whether water development could be accomplished economically is absolutely speculative
as there is no evidence before the Commission.
The Commission is correct that residential development is located away from the parcels,
but it is speculative whether livestock could be cared for with a reasonable expectation of making
a profit. This finding ignores the fact that this land has had viable grazing use since the time of
the pioneers, and that the use is not expected to change. Proximity to residential areas has never
had an effect on the agricultural use.
It is true that agricultural housing is not available on the property. It is speculative
whether it is located within a reasonable distance. What is reasonable depends on the individual
property owner. Historically caretakers have not lived on the property but it has continued its use
in grazing.
The finding that the only reasonable use for the properties is investment or recreation is
not supported by evidence and is speculative. The parcels are governed by restrictive covenants
limiting uses to agriculture. Property owners would be liable to suit if they violated the
covenants.
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The Commission found that the economics of similar properties dictate that 6 to 8 acre
parcels are not economically feasible for grazing and that other agricultural uses are also not
feasible. This finding is not based on specific facts presented to the commission and is therefore
speculative. The finding also ignores the lease governing the property which insures its
continued agricultural use and viability.
The Commission indicates that the developer has failed to establish that the resulting
parcels will continue or have a reasonable expectation of continuing in agricultural use. They
also find that the developer has failed to establish that the property will continue to qualify for
agricultural assessment, and that they will reasonably continue to qualify as kind in agricultural
use with the reasonable anticipation of making a profit. This finding ignores the lease, ignores
the fact that the land use is not anticipated to change, and is entirely speculative. The only thing
likely to change on these parcels is the record of ownership at the county recorders office. The
cows that will continue to graze the land will not change their habits or know the difference. The
lease insures both the continued agricultural use and the generation of a profit by the landowners.
The final finding is that the parcels will be used for non agricultural purposes. This
finding is really one which should be left to the taxing authorities and is outside the purview of
the County Commission. It is not supported by the record. The evidence was that while
ownership will change, use of the land will not. Restrictive covenants insure continued
agricultural use.
The decision of the County Commission in this matter is really based on a desire to
eliminate the kind of use proposed by South Eagle. This is evidenced by the fact that after South
Eagle filed this application, the Commission amended the minimum size in this zone to 50 acres.
4

See 5-7(D)(4). At the time South Eagle proposed this use, it was legal and met the requirements
of the Utah County Zoning ordinance. The decision by the County Commission should be
reversed.
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ADDENDUM "C

RESTRICTIVE COVENANT PRECLUDING THE RESIDENTIAL
OR OTHER NON-AORIdTLTORAL USE OP THE UAKD
TO THE PUBLIC;
I , t h e u n d e r s i g n e d owner of r e a l p r o p e r t y i n Utah Counfy,
S t a l e of U t a h , which p r o p e r t y i o l o c a t e d a s f o l l o w s
(legal
description):
SEE EXHIBIT A
Tan ID //'s: 59-127-0014; 59-127-0001; 59-138-0007
59-138-0001; 59-137-0008; 59-136-0004
59-136-0006; 59-136-0008; 59-129-0008

have the intent to qualify for the exemption from filing an
approved subdivision plat, which exemption is provided for in
Section 17-27-103, UCA 1953 a9 amended, and Section 3-53-B of the
Utah County Zqning Ordinance of Utah County, Utah, for the division
ojf agricultural land for agricultural purposes. I hereby covenant
that neither I nor my heirs, executors, administrators, or assigns
will ever allow residential or other non-agricultural U S G of this
land without properly obtaining an approved subdivision plat as
required by law.
This covenant shall run with the land and shall be binding
upon all persona owning or leasing the above-described real
property,
It shall not apply (1)
to those portions of the
property contained in a properly approved and recorded subdivision
plat; 12) those portions of the property placed into
an
incorporated city or town; {3) upon repeal of the requirements for
auch a covenant under Section 3-53-B or its successor stature.
Further, this covenant shall hereinafter be included in any deed
dealing with the above-describod property, or portions thereof, in
whole or by reference hereto. If included by reference only, the
reference shall specifically state the full title of this
restrictive covenant and shall state the entry number and year in
which it was recorded with the Utah County Recorder.
Invalidation of any of these covenant provisions by judgement
or court order shall not affect any of the other provisions which
shall remain in full force and effect.
If the owner or owners of the above-described real property,
or any portion thereof, or the own&r!Q heirs or assigns shall
violate or attempt to violate any of the covenants above set forth,
Ute\h County, or any other person owning a portion thereof, may
enjoin such transfer, nale, or use by action for injunction brought
in any court of eqfuxty jurisdiction or way puraue any other remedy

at law or aquity. All costs and all expenses of such proceodings
57 27all be taxed against the offending party or parties and shall be
declared by the court to constitute a lictn against the real estate
wrongfully deedesd, sold, leased, used, or convoyed until paid.
Such lien may be enforced in such a mannor as the court may order,
Change or amendment of those covenants may be effected only if
such is in compliance with the la\ws and ordinances of the State of
Utah and its political subdivisions.
This covenant, and any
changes or amendments hereto, must first be approved in writing by
the Utah County Building Official before recording with the County
Recorder, Any change or amendment without such approval ic hereby
made null and void.

signed
Ja^bn Ivins, Manager of
0^Sullivan investment L.C.
Manager of South Eagle L.c.

ACKNOWLEDGMENT
STATE Ofr UTAH

)

COUNTY OF PTAH

)

On t h c J 2 l ¥ l day of *N,€\ i^>t {
personally appeared before me, [enter
sicmincf above]

JaSon

here

2^907^ ( y e a r l ,
the names' of persons

Ivins, the Manager rf O'Sullivan Investment L.C,

the Manager _ _o f South Eagle L.C.
^__
,
the signer (s) of the above instrument, who duly acknowledged to me
Uhat he/she (they) executed the same.

's(' •"- -ftp ">-• W ^> VR{ •' ' v r •

Reviewed p r i o r to recording;

Rotary Publ ic

By?

Mmm

Buildinq
Date:

Official

ADDENDUM "D

GRAZING LEASE AGREEMENT
THIS AGREEMENT is made this

day of December, 2002, by and between South

Eagle L.C. hereinafter referred to as "Lessor/Owner" and Lazy S&K Land & Livestock
hereinafter referred to as "Lessee".
IN CONSIDERATION OF THE MUTUAL COVENANTS contained herein and other
valuable consideration, the parties hereto agree as follows:
1. Lessor does hereby lease to Lessee the grazing rights to the land owned by Lessor in
Cedar Valley and more particularly described as:
See "Exhibit A"
2. The Term of this lease shall commence upon the execution hereof by the parties hereto
and shall expire on December 31,2012.
3. Lessee agrees to pay to Lessor in advance at the address of the Lessor or as otherwise
directed in writing on the 1st day of January 2003 rent for said premises the sum of $2,000.00 per
year and a like amount on the 1st day of each and every year thereafter during the term of this lease.
Lessee further agrees to pay a late charge of Five percent (5 %) of the amount of any installment
which is not paid within thirty (30) days from the date it is due. Time is of the essence in this
agreement.
4. The Lessee shall not sublet the premises or any part thereof or transfer or assign this
lease without the written consent of the Lessor.
5. The Lessor and its agents shall have access to the leased premises for all other purposes.
6. In the event that Lessor sales any portion of the land covered by this lease, Buyer shall
take that land subject to this lease until such time as the lease expires or until such time as the Buyer
1

fences any portion of the land that Buyer owns. At such time as Buyer or E5S5r fences any portion
of the land or otherwise physically occupy any portion of the land, that portion shall be withdrawn
from this lease, and Lessee shall receive a proportionate credit for that period of time that that
portion is withdrawn from the lease.
7. In the event of Lessees default under this lease, the Lessor shall have the right, at his
option but without any obligation so to do, to (a) commence an unlawful detainer action under the
laws of the State of Utah; (b) bring legal action to collect delinquent rent and/or other liquidated
damages; or (c) reenter the leased premises and terminate the lease upon written notice to the
Lessee; such reentry shall not bar the right of recovery for past due rent, collection for attorney's
fees or damages for breach of covenants of this agreement.
8. In the event that either party defaults in the performance of their obligations under this
Agreement, the defaulting party agrees to pay reasonable attorney's fees, together with all costs
incurred in connection with said default.
9. The Lessee agrees to release and hold harmless the Lessor, any Buyer that purchases any
portion of the land covered by this lease, or their guests, for any damage to the cattle or property of
Lessor, including, but not limited to, the growth of noxious weeds or other harmful plants, or
damage caused by animals to the property of Lessor. This release shall not extend to any negligent,
intentional or tortious interference by Lessor, Buyers, or their guests.
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10. This Agreement shall be binding upon the heirs, successors and assigns of the
respective parties.

Lessor/Owner:

STATE OF UTAH
COUNTY OF SALT LAKE

Lessees/Buyer:

)
: ss.
)

The foregoing instrument was acknowledged before me this
2002, by
the
Eagle L.C., the Lessor/Owner.

day of December,
of South

NOTARY PUBLIC

STATE OF UTAH
COUNTY OF SALT LAKE

)
:ss.
)

The foregoing instrument was acknowledged before me this
2002, by
the
Lazy S&K Land & Livestock, the Lessee.

NOTARY PUBLIC

3

day of December,
of

ADDENDUM "E

10-9-704. Appeals.
(1) (a) (i) The applicant or any other person or entity adversely affected by a
decision administering or interpreting a zoning ordinance may appeal that decision
applying the zoning ordinance by alleging that there is error in any order,
requirement, decision, or determination made by an official in the administration
or interpretation of the zoning ordinance.
(ii) The legislative body shall enact an ordinance establishing a reasonable time
for appeal to the board of adjustment of decisions administering or interpreting a
zoning ordinance.
(b) Any officer, department, board, or bureau of a municipality affected by the
grant or refusal of a building permit or by any other decisions of the administrative
officer in the administration or interpretation of the zoning ordinance may appeal
any decision to the board of adjustment.
(2) The board of adjustment shall hear and decide appeals from planning
commission decisions regarding conditional use permits unless the zoning
ordinance designates the legislative body or another body to hear conditional use
permit appeals.
(3) The person or entity making the appeal has the burden of proving that an
error has been made.
(4) (a) Only decisions applying the zoning ordinance may be appealed to the
board of adjustment.
(b) A person may not appeal, and the board of adjustment may not consider,
any zoning ordinance amendments.
(5) Appeals may not be used to waive or modify the terms or requirements of
the zoning ordinance.

Amended by Chapter 179, 1995 General Session

ADDENDUM "F

17-27-704. Appeals.
(1) (a) The applicant or any other person or entity adversely affected by an
administrative decision applying a zoning or subdivision ordinance may appeal
that decision by alleging that there is error in any order, requirement, decision, or
determination made by an official.
(b) The legislative body shall enact an ordinance establishing a reasonable time
for appeal to the board of adjustment of administrative decisions under Subsection

(0(a).
(2) The person or entity making the appeal has the burden of proving that an
error has been made.
(3) (a) Only decisions applying a zoning or subdivision ordinance may be
appealed to the board of adjustment.
(b) A person may not appeal, and the board of adjustment may not consider,
any zoning or subdivision ordinance amendments.
(4) Appeals may not be used to waive or modify the terms or requirements of
the zoning or subdivision ordinance.
Amended by Chapter 241, 2001 General Session

17-27-708. District court review of board of adjustment decision.
(1) Any person adversely affected by any decision of a board of adjustment
may petition the district court for a review of the decision.
(2) (a) The district court's review is limited to a determination of whether the
board of adjustment's decision is arbitrary, capricious, or illegal.
(b) A determination of illegality requires a determination that the board of
adjustment's decision violates a statute, ordinance, or existing law.
(3) (a) The petition is barred unless it is filed within 30 days after the board of
adjustment's decision is final.
(b) (i) The time under Subsection (3)(a) to file a petition is tolled from the date
a property owner files a request for arbitration of a constitutional taking issue with
the property rights ombudsman under Section 63-34-13 until 30 days after:
(A) the arbitrator issues a final award; or
(B) the property rights ombudsman issues a written statement under Subsection
63-34-13(4)(b) declining to arbitrate or to appoint an arbitrator.
(ii) A tolling under Subsection (3)(b)(i) operates only as to the specific
constitutional taking issue that is the subject of the request for arbitration filed
with the property rights ombudsman by a property owner.
(iii) A request for arbitration filed with the property rights ombudsman after the
time under Subsection (3)(a) to file a petition has expired does not affect the time
to file a petition.
(4) (a) The board of adjustment shall transmit to the reviewing court the record
of its proceedings including its minutes, findings, orders and, if available, a true
and correct transcript of its proceedings.
(b) If the proceeding was tape recorded, a transcript of that tape recording is a
true and correct transcript for purposes of this Subsection (4).
(5) (a) (i) If there is a record, the district court's review is limited to the record
provided by the board of adjustment.
(ii) The court may not accept or consider any evidence outside the board of
adjustment's record unless that evidence was offered to the board of adjustment
and the court determines that it was improperly excluded by the board of
adjustment.
(b) If there is no record, the court may call witnesses and take evidence.
(6) The court shall affirm the decision of the board of adjustment if the decision
is supported by substantial evidence in the record.
(7) (a) The filing of a petition does not stay the decision of the board of
adjustment.
(b) (i) Before filing a petition under this section or a request for mediation or
arbitration of a constitutional taking issue under Section 63-34-13, the aggrieved
party may petition the board of adjustment to stay its decision.
(ii) Upon receipt of a petition to stay, the board of adjustment may order its
decision stayed pending district court review if the board of adjustment finds it to
be in the best interest of the county.

(iii) After a petition is filed under this section or a request for mediation or
arbitration of a constitutional taking issue isfiledunder Section 63-34-13, the
petitioner may seek an injunction staying the board of adjustment's decision.
Amended by Chapter 223, 2004 General Session

ADDENDUM "G

17-27-804. Plats required.
(1) Unless exempt under Section 17-27-806 or not included in the definition of
a subdivision under Subsection 17-27-103(1), whenever any lands are divided, the
owner of those lands shall have an accurate plat made of them that sets forth and
describes:
(a) all the parcels of ground divided, by their boundaries, course, and extent,
and whether they are intended for streets or other public uses, together with any
areas that are reserved for public purposes; and
(b) the lot or unit reference, the block or building reference, the street or site
address, the street name or coordinate address, the acreage or square footage for
all parcels, units, or lots, and the length and width of the blocks and lots intended
for sale.
(2) (a) The owner of the land shall acknowledge the plat before an officer
authorized by law to take the acknowledgement of conveyances of real estate.
(b) The surveyor making the plat shall certify it.
(c) The county executive shall approve the plat as provided in this part. Before
the county executive may approve a plat, the owner of the land shall provide the
county executive with a tax clearance indicating that all taxes, interest, and
penalties owing on the land have been paid.
(3) (a) After the plat has been acknowledged, certified, and approved, the
owner of the land shall, subject to Subsection (3)(b), record it in the county
recorder's office in the county in which the lands platted and laid out are situated.
(b) An owner of land may not submit for recording a plat that gives the
subdivision described in the plat the same name as a subdivision in a plat already
recorded in the county recorder's office.

Amended by Chapter 211, 2003 General Session

17-27-806. Exemptions from plat requirement
(1) (a) Notwithstanding Sections 17-27-804 and 17-27-805, a person may
submit to the county recorder's office for recording a document that subdivides
property by metes and bounds into less than ten lots, without the necessity of
recording a plat, if:
(i) the planning commission, if required by county ordinance, has given the
county executive its recommendation, whether favorable or not; and
(ii) the document contains a certificate or written approval from1
(A) the executive of the county in whose unincorporated area the property is
located; or
(B) other officers that the county legislative body designates in an ordinance,
(b) By indicating its approval on a document under Subsection (l)(a), the
county executive or other officer designated by the county legislative body
certifies that:
(i) the planning commission:
(A) has given its recommendation to the county executive; or
(B) is not required by county ordinance to give its recommendation;
(ii) the subdivision is not traversed by the mapped lines of a proposed street as
shown in the general plan and does not require the dedication of any land for street
or other public purposes; and
(iii) if the subdivision is located in a zoned area, each lot in the subdivision
meets the frontage, width, and area requirements of the zoning ordinance or has
been granted a variance from those requirements by the board of adjustment.
(2) (a) Subject to Subsection (2)(b), a lot or parcel resulting from a division of
agricultural land is exempt from the plat requirements of Section 17-27-804 if the
lot or parcel:
(i) qualifies as land in agricultural use under Title 59, Chapter 2, Part 5,
Farmland Assessment Act;
(ii) meets the minimum size requirement of applicable zoning ordinances for
agricultural uses; and
(iii) is not used and will not be used for any nonagricultural purpose.
(b) (i) The county legislative body may adopt an ordinance requiring the
boundaries of each lot or parcel exempted under Subsection (2)(a) to be
graphically illustrated on a record of survey map that, after receiving the same
approvals as are required for a plat under Section 17-27-805, shall be recorded
with the county recorder.
(ii) As an alternative to enacting an ordinance under Subsection (2)(b)(i), a
county legislative body may establish a procedure under which a notice, covenant,
or other specified legal instrument containing a legal description of the subject
property and identifying the agricultural purpose for the land division is recorded
with the county recorder.
(c) If a lot or parcel exempted under Subsection (2)(a) is used for a
nonagricultural purpose, the county in whose unincorporated area 1he lot or parcel

is located may require the lot or parcel to comply with the requirements of Section
17-27-804.
(3) (a) Documents recorded in the county recorder's office that divide property
by a metes and bounds description do not create a subdivision allowed by this part
unless the certificate of written approval required by Subsection (l)(a)(ii) is
attached to the document.
(b) The absence of the certificate or written approval required by Subsection
(l)(a)(ii) does not affect the validity of a recorded document.
(c) A document recorded under Subsection (l)(a) which does not meet the
requirements of Subsection (l)(a)(ii) may be corrected to comply with Subsection
(l)(a)(ii) by the recording of
an affidavit to which the required certificate or written approval is attached in
accordance with Section 57-3-106.

Amended by Chapter 211, 2003 General Session

ADDENDUM "H

59-2-102 (Superseded 01/01/05). Definitions.
As used in this chapter and title:
(1) "Aerial applicator" means aircraft or rotorcraft used exclusively for the
purpose of engaging in dispensing activities directly affecting agriculture or
horticulture with an airworthiness certificate from the Federal Aviation
Administration certifying the aircraft or rotorcraft's use for agricultural and pest
control purposes.
(2) "Air charter service" means an air carrier operation which requires the
customer to hire an entire aircraft rather than book passage in whatever capacity is
available on a scheduled trip.
(3) "Air contract service" means an air carrier operation available only to
customers who engage the services of the carrier through a contractual agreement
and excess capacity on any trip and is not available to the public at large.
(4) "Aircraft" is as defined in Section 72-10-102.
(5) "Airline" means any air carrier operating interstate routes on a scheduled
basis which offers to fly passengers or cargo on the basis of available capacity on
regularly scheduled routes.
(6) "Assessment roll" means a permanent record of the assessment of property
as assessed by the county assessor and the commission and may be maintained
manually or as a computerized file as a consolidated record or as multiple records
by type, classification, or categories.
(7) "Certified revenue levy" means a property tax levy that provides the same
amount of ad valorem property tax revenue as was collected for the prior year,
plus new growth, but exclusive of revenue from collections from redemptions,
interest, and penalties.
(8) "County-assessed commercial vehicle" means:
(a) any commercial vehicle, trailer, or semitrailer which is not apportioned
under Section 41-la-301 and is not operated interstate to transport the vehicle
owner's goods or property in furtherance of the owner's commercial enterprise;
(b) any passenger vehicle owned by a business and used by its employees for
transportation as a company car or vanpool vehicle; and
(c) vehicles which are:
(i) especially constructed for towing or wrecking, and which are not otherwise
used to transport goods, merchandise, or people for compensation;
(ii) used or licensed as taxicabs or limousines;
(iii) used as rental passenger cars, travel trailers, or motor homes;
(iv) used or licensed in this state for use as ambulances or hearses;
(v) especially designed and used for garbage and rubbish collection; or
(vi) used exclusively to transport students or their instructors to or from any
private, public, or religious school or school activities.
(9) (a) Except as provided in Subsection (9)(b), for purposes of Section 59-2801, "designated tax area" means a tax area created by the overlapping boundaries
of only the following taxing entities:

(i) a county; and
(ii) a school district.
(b) Notwithstanding Subsection (9)(a), "designated tax area" includes a tax area
created by the overlapping boundaries of:
(i) the taxing entities described in Subsection (9)(a); and
(ii) (A) a city or town if the boundaries of the school district under Subsection
(9)(a) and the boundaries of the city or town are identical; or
(B) a special service district if the boundaries of the school district under
Subsection (9)(a) are located entirely within the special service district.
(10) "Eligible judgment" means a final and unappealable judgment or order
under Section 59-2-1330:
(a) that became a final and unappealable judgment or order no more than 14
months prior to the day on which the notice required by Subsection 59-2-919(4) is
required to be mailed; and
(b) for which a taxing entity's share of the final and unappealable judgment or
order is greater than or equal to the lesser of:
(i) $5,000; or
(ii) 2.5% of the total ad valorem property taxes collected by the taxing entity in
the previous fiscal year.
(11) (a) "Escaped property" means any property, whether personal, land, or any
improvements to the property, subject to taxation and is:
(i) inadvertently omitted from the tax rolls, assigned to the incorrect parcel, or
assessed to the wrong taxpayer by the assessing authority;
(ii) undervalued or omitted from the tax rolls because of the failure of the
taxpayer to comply with the reporting requirements of this chapter; or
(iii) undervalued because of errors made by the assessing authority based upon
incomplete or erroneous information furnished by the taxpayer.
(b) Property which is undervalued because of the use of a different valuation
methodology or because of a different application of the same valuation
methodology is not "escaped property."
(12) "Fair market value" means the amount at which property would change
hands between a willing buyer and a willing seller, neither being under any
compulsion to buy or sell and both having reasonable knowledge of the relevant
facts. For purposes of taxation, "fair market value" shall be determiaed using the
current zoning laws applicable to the property in question, except in cases where
there is a reasonable probability of a change in the zoning laws affecting that
property in the tax year in question and the change would have an appreciable
influence upon the value.
(13) "Farm machinery and equipment," for purposes of the exemption provided
under Section 59-2-1101, means tractors, milking equipment and storage and
cooling facilities, feed handling equipment, irrigation equipment, harvesters,
choppers, grain drills and planters, tillage tools, scales, combines, spreaders,
sprayers, haying equipment, and any other machinery or equipment used primarily

for agricultural purposes; but does not include vehicles required to be registered
with the Motor Vehicle Division or vehicles or other equipment used for business
purposes other than farming.
(14) "Geothermal fluid" means water in any form at temperatures greater than
120 degrees centigrade naturally present in a geothermal system.
(15) "Geothermal resource" means:
(a) the natural heat of the earth at temperatures greater than 120 degrees
centigrade; and
(b) the energy, in whatever form, including pressure, present in, resulting from,
created by, or which may be extracted from that natural heat, directly or through a
material medium.
(16) (a) Except as provided in Subsection (16)(c), "improvement" means a
building, structure, fixture, fence, or other item that is permanently attached to
land, regardless of whether the title has been acquired to the land, if:
(i) (A) attachment to land is essential to the operation or use of the item; and
(B) the manner of attachment to land suggests that the item will remain
attached to the land in the same place over the useful life of the item; or
(ii) removal of the item would:
(A) cause substantial damage to the item; or
(B) require substantial alteration or repair of a structure to which the item is
attached.
(b) "Improvement" includes:
(i) an accessory to an item described in Subsection (16)(a) if the accessory is:
(A) essential to the operation of the item described in Subsection (16)(a); and
(B) installed solely to serve the operation of the item described in Subsection
(16)(a);and
(ii) an item described in Subsection (16)(a) that:
(A) is temporarily detached from the land for repairs; and
(B) remains located on the land.
(c) Notwithstanding Subsections (16)(a) and (b), "improvement" does not
include:
(i) an item considered to be personal property pursuant to rules made in
accordance with Section 59-2-107;
(ii) a moveable item that is attached to land:
(A) for stability only; or
(B) for an obvious temporary purpose;
(iii) (A) manufacturing equipment and machinery; or
(B) essential accessories to manufacturing equipment and machinery; or
(iv) an item attached to the land in a manner that facilitates removal without
substantial damage to:
(A) the land; or
(B) the item; or
(v) a transportable factory-built housing unit as defined in Section 59-2-1502 if

that transportable factory-built housing unit is considered to be personal property
under Section 59-2-1503.
(17) "Intangible property" means:
(a) property that is capable of private ownership separate from tangible
property, including:
(i) moneys;
(ii) credits;
(iii) bonds;
(iv) stocks;
(v) representative property;
(vi) franchises;
(vii) licenses;
(viii) trade names;
(ix) copyrights; and
(x) patents; or
(b) a low-income housing tax credit.
(18) "Low-income housing tax credit" means:
(a) a federal low-income housing tax credit under Section 42, Internal Revenue
Code; or
(b) a low-income housing tax credit under:
(i) Section 59-7-607; or
(ii) Section 59-10-129.
(19) "Metalliferous minerals" includes gold, silver, copper, lead, zinc, and
uranium.
(20) "Mine" means a natural deposit of either metalliferous or nonmetalliferous
valuable mineral.
(21) "Mining" means the process of producing, extracting, leaching,
evaporating, or otherwise removing a mineral from a mine.
(22) (a) "Mobile flight equipment" means tangible personal property that is:
(i) owned or operated by an:
(A) air charter service;
(B) air contract service; or
(C) airline; and
(ii) (A) capable of flight;
(B) attached to an aircraft that is capable of flight; or
(C) contained in an aircraft that is capable of flight if the tangible personal
property is intended to be used:
(I) during multiple flights;
(II) during a takeoff, flight, or landing; and
(III) as a service provided by an air charter service, air contract service, or
airline.
(b) (i) "Mobile flight equipment" does not include a spare part other than a
spare engine that is rotated:

(A) at regular intervals; and
(B) with an engine that is attached to the aircraft.
(ii) In accordance with Title 63, Chapter 46a, Utah Administrative Rulemaking
Act, the commission may make rules defining the term "regular intervals."
(23) "Nonmetalliferous minerals" includes, but is not limited to, oil, gas, coal,
salts, sand, rock, gravel, and all carboniferous materials.
(24) "Personal property" includes:
(a) every class of property as defined in Subsection (25) which is the subject of
ownership and not included within the meaning of the terms "real estate" and
"improvements";
(b) gas and water mains and pipes laid in roads, streets, or alleys;
(c) bridges and ferries;
(d) livestock which, for the purposes of the exemption provided under Section
59-2-1112, means all domestic animals, honeybees, poultry, fur-bearing animals,
and fish; and
(e) outdoor advertising structures as defined in Section 72-7-502.
(25) (a) "Property" means property that is subject to assessment and taxation
according to its value.
(b) "Property" does not include intangible property as defined in this section.
(26) "Public utility," for purposes of this chapter, means the operating property
of a railroad, gas corporation, oil or gas transportation or pipeline company, coal
slurry pipeline company, electrical corporation, telephone corporation, sewerage
corporation, or heat corporation where the company performs the service for, or
delivers the commodity to, the public generally
or companies serving the public generally, or in the case of a gas corporation or an
electrical corporation, where the gas or electricity is sold or furnished to any
member or consumers within the state for domestic, commercial, or industrial use.
Public utility also means the operating property of any entity or person defined
under Section 54-2-1 except water corporations.
(27) "Real estate" or "real property" includes:
(a) the possession of, claim to, ownership of, or right to the possession of land;
(b) all mines, minerals, and quarries in and under the land, all timber belonging
to individuals or corporations growing or being on the lands of this state or the
United States, and all rights and privileges appertaining to these; and
(c) improvements.
(28) "Residential property," for the purposes of the reductions and adjustments
under this chapter, means any property used for residential purposes as a primary
residence. It does not include property used for transient residential use or
condominiums used in rental pools.
(29) For purposes of Subsection 59-2-801(l)(e), "route miles" means the
number of miles calculated by the commission that is:
(a) measured in a straight line by the commission; and

(b) equal to the distance between a geographical location that begins or ends:
(i) at a boundary of the state; and
(ii) where an aircraft:
(A) takes off; or
(B) lands.
(30) (a) "State-assessed commercial vehicle" means:
(i) any commercial vehicle, trailer, or semitrailer which operates interstate or
intrastate to transport passengers, freight, merchandise, or other property for hire;
or
(ii) any commercial vehicle, trailer, or semitrailer which operates interstate and
transports the vehicle owner's goods or property in furtherance of the owner's
commercial enterprise.
(b) "State-assessed commercial vehicle" does not include vehicles used for hire
which are specified in Subsection (8)(c) as county-assessed commercial vehicles.
(31) "Taxable value" means fair market value less any applicable reduction
allowed for residential property under Section 59-2-103.
(32) "Tax area" means a geographic area created by the overlapping boundaries
of one or more taxing entities.
(33) "Taxing entity" means any county, city, town, school district, special
taxing district, or any other political subdivision of the state with the authority to
levy a tax on property.
(34) "Tax roll" means a permanent record of the taxes charged on property, as
extended on the assessment roll and may be maintained on the same record or
records as the assessment roll or may be maintained on a separate record properly
indexed to the assessment roll. It includes tax books, tax lists, and other similar
materials.
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59-2-502. Definitions.
As used in this part:
(1) "Actively devoted to agricultural use" means that the land in agricultural
use produces in excess of 50% of the average agricultural production per acre:
(a) as determined under Section 59-2-503; and
(b) for:
(i) the given type of land; and
(ii) the given county or area.
(2) "Conservation easement rollback tax" means the tax imposed under Section
59-2-506.5.
(3) "Identical legal ownership" means legal ownership held by:
(a) identical legal parties; or
(b) identical legal entities.
(4) "Land in agricultural use" means:
(a) land devoted to the raising of useful plants and animals with a reasonable
expectation of profit, including:
(i) forages and sod crops;
(ii) grains and feed crops;
(iii) livestock as defined in Section 59-2-102;
(iv) trees and fruits; or
(v) vegetables, nursery, floral, and ornamental stock; or
(b) land devoted to and meeting the requirements and qualifications for
payments or other compensation under a crop-land retirement program with an
agency of the state or federal government.
(5) "Other eligible acreage" means land that is:
(a) five or more contiguous acres;
(b) eligible for assessment under this part; and
(c) (i) located in the same county as land described in Subsection 59-2503(l)(a); or
(ii) contiguous across county lines with land described in Subsection 59-2503(1 )(a) as provided in Section 59-2-512.
(6) "Platted" means land in which:
(a) parcels of ground are laid out and mapped by their boundaries, course, and
extent; and
(b) the plat has been approved as provided in Section 10-9-805 or 17-27-805.
(7) "Rollback tax" means the tax imposed under Section 59-2-506.
(8) "Withdrawn from this part" means that land that has been assessed under
this part is no longer assessed under this part or eligible for assessment under this
part for any reason including that:
(a) an owner voluntarily requests that the land be withdrawn from this part;
(b) the land is no longer actively devoted to agricultural use;
(c) (i) the land has a change in ownership; and
(ii) (A) the new owner fails to apply for assessment under this part as required

by Section 59-2-509; or
(B) (I) an owner applies for assessment under this part as required by Section
59-2-509; and
(II) the land does not meet the requirements of this part to be assessed under
this part;
(d) (i) the legal description of the land changes; and
(ii) (A) an owner fails to apply for assessment under this part as required by
Section 59-2-509; or
(B) (I) an owner applies for assessment under this part as required by Section
59-2-509; and
(II) the land does not meet the requirements of this part to be assessed under
this part;
(e) if required by the county assessor, the owner of the land:
(i) fails to file a new application as provided in Subsection 59-2-508(4); or
(ii) fails to file a signed statement as provided in Subsection 59-2-508(4); or
(f) except as provided in Section 59-2-503, the land fails to meet a requirement
of Section 59-2-503.

Amended by Chapter 208, 2003 General Session

59-2-503. Qualifications for agricultural use assessment.
(1) For general property tax purposes, land may be assessed on the basis of the
value that the land has for agricultural use if the land:
(a) is not less than five contiguous acres in area, except that land may be
assessed on the basis of the value that the land has for agricultural use:
(i) if:
(A) the land is devoted to agricultural use in conjunction with other eligible
acreage; and
(B) the land and the other eligible acreage described in Subsection (l)(a)(i)(A)
have identical legal ownership; or
(ii) as provided under Subsection (4); and
(b) except as provided in Subsection (5):
(i) is actively devoted to agricultural use; and
(ii) has been actively devoted to agricultural use for at least two successive
years immediately preceding the tax year for which the land is being assessed
under this part.
(2) In determining whether land is actively devoted to agricultural use,
production per acre for a given county or area and a given type of land shall be
determined by using the first applicable of the following:
(a) production levels reported in the current publication of the Utah
Agricultural Statistics;
(b) current crop budgets developed and published by Utah State University; and
(c) other acceptable standards of agricultural production designated by the
commission by rule adopted in accordance with Title 63, Chapter 46a, Utah
Administrative Rulemaking Act.
(3) Land may be assessed on the basis of the land's agricultural value if the
land:
(a) is subject to the privilege tax imposed by Section 59-4-101;
(b) is owned by the state or any of the state's political subdivisions; and
(c) meets the requirements of Subsection (1).
(4) Notwithstanding Subsection (l)(a), the commission or a county board of
equalization may grant a waiver of the acreage limitation for land upon:
(a) appeal by the owner; and
(b) submission of proof that:
(i) 80% or more of the owner's, purchaser's, or lessee's income is derived from
agricultural products produced on the property in question; or
(ii) (A) the failure to meet the acreage requirement arose solely as a result of an
acquisition by a governmental entity by:
(I) eminent domain; or
(II) the threat or imminence of an eminent domain proceeding;
(B) the land is actively devoted to agricultural use; and
(C) no change occurs in the ownership of the land.
(5) (a) Notwithstanding Subsection (l)(b), the commission or a county board of

equalization may grant a waiver of the requirement that the land is actively
devoted to agricultural use for the tax year for which the land is being assessed
under this part upon:
(i) appeal by the owner; and
(ii) submission of proof that:
(A) the land was assessed on the basis of agricultural use for at least two years
immediately preceding that tax year; and
(B) the failure to meet the agricultural production requirements for that tax year
was due to no fault or act of the owner, purchaser, or lessee.
(b) As used in Subsection (5)(a), "fault" does not include:
(i) intentional planting of crops or Irees which, because of the maturation
period, do not give the owner, purchaser, or lessee a reasonable opportunity to
satisfy the production levels required for land actively devoted to agricultural use;
or
(ii) implementation of a bona fide range improvement program, crop rotation
program, or other similar accepted cultural practices which do not give the owner,
purchaser, or lessee a reasonable opportunity to satisfy the production levels
required for land actively devoted to agricultural use.
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59-2-506. Rollback tax — Penalty — Computation of tax — Procedure — Lien
— Interest — Notice — Collection — Distribution -- Appeal to county board of
equalization.
(1) Except as provided in this section, Section 59-2-506.5, or Section 59-2-511,
if land is withdrawn from this part, the land is subject to a rollback tax imposed in
accordance with this section.
(2) (a) An owner shall notify the county assessor that land is withdrawn from
this part within 120 days after the day on which the land is withdrawn from this
part.
(b) An owner that fails to notify the county assessor under Subsection (2)(a)
that land is withdrawn from this part is subject to a penalty equal to the greater of:
(i)$10;or
(ii) 2% of the rollback tax due for the last year of the rollback period.
(3) (a) The county assessor shall determine the amount of the rollback tax by
computing the difference for the rollback period described in Subsection (3)(b)
between:
(i) the tax paid while the land was assessed under this part; and
(ii) the tax that would have been paid had the property not been assessed under
this part.
(b) For purposes of this section, the rollback period is a time period that:
(i) begins on the later of:
(A) the date the land is first assessed under this part; or
(B) five years preceding the day on which the county assessor mails the notice
required by Subsection (5); and
(ii) ends the day on which the county assessor mails the notice required by
Subsection (5).
(4) (a) The county treasurer shall:
(i) collect the rollback tax; and
(ii) after the rollback tax is paid, certify to the county recorder that the rollback
tax lien on the property has been satisfied by:
(A) preparing a document that certifies that the rollback tax lien on the property
has been satisfied; and
(B) providing the document described in Subsection (4)(a)(ii)(A) to the county
recorder for recordation.
(b) The rollback tax collected under this section shall:
(i) be paid into the county treasury; and
(ii) be paid by the county treasurer to the various taxing entities pro rata in
accordance with the property tax levies for the current year.
(5) (a) The county assessor shall mail to an owner of the land that is subject to a
rollback tax a notice that:
(i) the land is withdrawn from this part;
(ii) the land is subject to a rollback tax under this section; and
(iii) the rollback tax is delinquent if the owner of the land does not pay the tax

within 30 days after the day on which the county assessor mails the notice.
(b) (i) The rollback tax is due and payable on the day the county assessor mails
the notice required by Subsection (5)(a).
(ii) Subject to Subsection (7), the rollback tax is delinquent if an owner of the
land that is withdrawn from this part does not pay the rollback tax within 30 days
after the day on which the county assessor mails the notice required by Subsection
(5)(a).
(6) (a) Subject to Subsection (6)(b), the following are a lien on the land
assessed under this part:
(i) the rollback tax; and
(ii) interest imposed in accordance with Subsection (7).
(b) The lien described in Subsection (6)(a) shall:
(i) arise upon the imposition of the rollback tax under this section;
(ii) end on the day on which the rollback tax and interest imposed in
accordance with Subsection (7) are paid in full; and
(iii) relate back to the first day of the rollback period described in Subsection
(3)(b).
(7) (a) A delinquent rollback tax under this section shall accrue interest:
(i) from the date of delinquency until paid; and
(ii) at the interest rate established under Section 59-2-1331 and in effect on
January 1 of the year in which the delinquency occurs.
(b) A rollback tax that is delinquent on September 1 of any year shall be
included on the notice required by Section 59-2-1317, along with interest
calculated on that delinquent amount Ihrough November 30 of the year in which
the notice under Section 59-2-1317 is mailed.
(8) (a) Land that becomes ineligible for assessment under this part only as a
result of an amendment to this part is not subject to the rollback tax if the owner of
the land notifies the county assessor that the land is withdrawn from this part in
accordance with Subsection (2).
(b) Land described in Subsection (8)(a) that is withdrawn from this part as a
result of an event other than an amendment to this part, whether voluntary or
involuntary, is subject to the rollback tax.
(9) Except as provided in Section 59-2-511, land that becomes exempt from
taxation under Utah Constitution Article XIII, Section 3, is not subject to the
rollback tax if the land meets the requirements of Section 59-2-503 to be assessed
under this part.
(10) (a) Subject to Subsection (10)(b), an owner of land may appeal to the
county board of equalization:
(i) a decision by a county assessor to withdraw land from assessment under this
part; or
(ii) the imposition of a rollback tax under this section.

(b) An owner shall file an appeal under Subsection (10)(a) no later than 45 days
after the day on which the county assessor mails the notice required by Subsection
(5).
Amended by Chapter 208, 2003 General Session

ADDENDUM "I"

78-2a-3. Court of Appeals jurisdiction,
(1) The Court of Appeals has jurisdiction to issue all extraordinary writs and to
issue all writs and process necessary:
(a) to carry into effect its judgments, orders, and decrees; or
(b) in aid of its jurisdiction.
(2) The Court of Appeals has appellate jurisdiction, including jurisdiction of
interlocutory appeals, over:
(a) the final orders and decrees resulting from formal adjudicative proceedings
of state agencies or appeals from the district court review of informal adjudicative
proceedings of the agencies, except the Public Service Commission, State Tax
Commission, School and Institutional Trust Lands Board of Trustees, Division of
Forestry, Fire and State Lands actions reviewed by the executive director of the
Department of Natural Resources, Board of Oil, Gas, and Mining, and the state
engineer;
(b) appeals from the district court review of:
(i) adjudicative proceedings of agencies of political subdivisions of the state or
other local agencies; and
(ii) a challenge to agency action under Section 63-46a-12.1;
(c) appeals from the juvenile courts;
(d) interlocutory appeals from any court of record in criminal cases, except
those involving a charge of a first degree or capital felony;
(e) appeals from a court of record in criminal cases, except those involving a
conviction or charge of a first degree felony or capital felony;
(f) appeals from orders on petitions for extraordinary writs sought by persons
who are incarcerated or serving any other criminal sentence, except petitions
constituting a challenge to a conviction of or the sentence for a first degree or
capital felony;
(g) appeals from the orders on petitions for extraordinary writs challenging the
decisions of the Board of Pardons and Parole except in cases involving a first
degree or capital felony;
(h) appeals from district court involving domestic relations cases, including,
but not limited to, divorce, annulment, property division, child custody, support,
parent-time, visitation, adoption, and paternity;
(i) appeals from the Utah Military Court; and
(j) cases transferred to the Court of Appeals from the Supreme Court.
(3) The Court of Appeals upon its own motion only and by the vote of four
judges of the court may certify to the Supreme Court for original appellate review
and determination any matter over which the Court of Appeals has original
appellate jurisdiction.
(4) The Court of Appeals shall comply with the requirements of Title 63,
Chapter 46b, Administrative Procedures Act, in its review of agency adjudicative
proceedings.
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ADDENDUM "J"

Rule 56. Summary judgment.
(a) For claimant. A party seeking to recover upon a claim, counterclaim or crossclaim or to obtain a declaratory judgment may, at any time after the expiration of
20 days from the commencement of the action or after service of a motion for
summary judgment by the adverse party, move for summary judgment upon all or
any part thereof.
(b) For defending party. A party against whom a claim, counterclaim, or crossclaim is asserted or a declaratory judgment is sought, may, at any time, move for
summary judgment as to all or any part thereof.
(c) Motion and proceedings thereon. The motion, memoranda and affidavits shall
be in accordance with Rule 7. The judgment sought shall be rendered if the
pleadings, depositions, answers to interrogatories, and admissions on file, together
with the affidavits, if any, show that there is no genuine issue as to any material
fact and that the moving party is entitled to a judgment as a matter of law. A
summary judgment, interlocutory in character, may be rendered on the issue of
liability alone although there is a genuine issue as to the amount of damages.
(d) Case not fully adjudicated on motion. If on motion under this rule judgment is
not rendered upon the whole case or for all the relief asked and a trial is necessary,
the court at the hearing of the motion, by examining the pleadings and the
evidence before it and by interrogating counsel, shall if practicable ascertain what
material facts exist without substantial controversy and what material facts are
actually and in good faith controverted. It shall thereupon make an order
specifying the facts that appear without substantial controversy, including the
extent to which the amount of damages or other relief is not in controversy, and
directing such further proceedings in the action as are just. Upon the trial of the
action the facts so specified shall be deemed established, and the trial shall be
conducted accordingly.
(e) Form of affidavits; further testimony; defense required. Supporting and
opposing affidavits shall be made on personal knowledge, shall set forth such facts
as would be admissible in evidence, and shall show affirmatively that the affiant is
competent to testify to the matters stated therein. Sworn or certified copies of all
papers or parts thereof referred to in an affidavit shall be attached thereto or served
therewith. The court may permit affidavits to be supplemented or opposed by
depositions, answers to interrogatories, or further affidavits. When a motion for
summary judgment is made and supported as provided in this rule, an adverse
party may not rest upon the mere allegations or denials of the pleadings, but the
response, by affidavits or as otherwise provided in this rule, must set forth specific

facts showing that there is a genuine issue for trial. Summary judgment, if
appropriate, shall be entered against a party failing to file such a response.
(f) When affidavits are unavailable. Should it appear from the affidavits of a party
opposing the motion that the party cannot for reasons stated present by affidavit
facts essential to justify the party's opposition, the court may refuse the
application for judgment or may order a continuance to permit affidavits to be
obtained or depositions to be taken or discovery to be had or may make such other
order as is just.
(g) Affidavits made in bad faith. If any of the affidavits presented pursuant to this
rule are presented in bad faith or solely for the purpose of delay, the court shall
forthwith order the party presenting them to pay to the other party the amount of
the reasonable expenses which the filing of the affidavits caused, including
reasonable attorney's fees, and any offending party or attorney may be adjudged
guilty of contempt.

Rule 7. Pleadings allowed; motions, memoranda, hearings, orders, objection
to commissioner's order.
(a) Pleadings. There shall be a complaint and an answer; a reply to a counterclaim;
an answer to a cross claim, if the answer contains a cross claim; a third party
complaint, if a person who was not an original party is summoned under the
provisions of Rule 14; and a third party answer, if a third party complaint is
served. No other pleading shall be allowed, except that the court may order a reply
to an answer or a third party answer.
(b) Motions. An application to the court for an order shall be by motion which,
unless made during a hearing or trial or in proceedings before a court
commissioner, shall be made in accordance with this rule. A motion shall be in
writing and state succinctly and with particularity the relief sought and the grounds
for the relief sought.
(c) Memoranda.
(c)(1) Memoranda required, exceptions, filing times. All motions, except
uncontested or ex parte motions, shall be accompanied by a supporting
memorandum. Within ten days after service of the motion and supporting
memorandum, a party opposing the motion shall file a memorandum in
opposition. Within five days after service of the memorandum in opposition, the
moving party may file a reply memorandum, which shall be limited to rebuttal of
matters raised in the memorandum in opposition. No other memoranda will be
considered without leave of court. A party may attach a proposed order to its
initial memorandum.
(c)(2) Length. Initial memoranda shall not exceed 10 pages of argument without
leave of the court. Reply memoranda shall not exceed 5 pages of argument without
leave of the court. The court may permit a party to file an over-length
memorandum upon ex parte application and a showing of good cause.
(c)(3) Content.
(c)(3)(A) A memorandum supporting a motion for summary judgment shall
contain a statement of material facts as to which the moving party contends no
genuine issue exists. Each fact shall be separately stated and numbered and
supported by citation to relevant materials, such as affidavits or discovery
materials. Each fact set forth in the moving party's memorandum is deemed
admitted for the purpose of summary judgment unless controverted by the
responding party.

(c)(3)(B) A memorandum opposing a motion for summary judgment shall contain
a verbatim restatement of each of the moving party's facts that is controverted, and
may contain a separate statement of additional facts in dispute. For each of the
moving party's facts that is controverted, the opposing party shall provide an
explanation of the grounds for any dispute, supported by citation to relevant
materials, such as affidavits or discovery materials. For any additional facts set
forth in the opposing memorandum, each fact shall be separately slated and
numbered and supported by citation to supporting materials, such as affidavits or
discovery materials.
(c)(3)(C) A memorandum with more lhan 10 pages of argument shall contain a
table of contents and a table of authorities with page references.
(c)(3)(D) A party may attach as exhibits to a memorandum relevant portions of
documents cited in the memorandum, such as affidavits or discovery materials.
(d) Request to submit for decision. When briefing is complete, either party may
file a "Request to Submit for Decision." The request to submit for decision shall
state the date on which the motion was served, the date the opposing
memorandum, if any, was served, the date the reply memorandum, if any, was
served, and whether a hearing has been requested. If no party files a request, the
motion will not be submitted for decision.
(e) Hearings. The court may hold a hearing on any motion. A party may request a
hearing in the motion, in a memorandum or in the request to submit for decision.
A request for hearing shall be separately identified in the caption of the document
containing the request. The court shall grant a request for a hearing on a motion
under Rule 56 or a motion that would dispose of the action or any claim or defense
in the action unless the court finds that the motion or opposition to the motion is
frivolous or the issue has been authoritatively decided.
(f) Orders.
(f)(1) An order includes every direction of the court, including a minute order
entered in writing, not included in a judgment. An order for the payment of money
may be enforced in the same manner as if it were a judgment. Except as otherwise
provided by these rules, any order made without notice to the adverse party may
be vacated or modified by the judge who made it with or without notice. Orders
shall state whether they are entered upon trial, stipulation, motion or the court's
initiative.
(f)(2) Unless the court approves the proposed order submitted with an initial
memorandum, or unless otherwise directed by the court, the prevailing party shall,

within fifteen days after the court's decision, serve upon the other parties a
proposed order in conformity with the court's decision. Objections to the proposed
order shall be filed within five days after service. The party preparing the order
shall file the proposed order upon being served with an objection or upon
expiration of the time to object.
(g) Objection to court commissioner's recommendation. A recommendation of a
court commissioner is the order of the court until modified by the court. A party
may object to the recommendation by filing an objection in the same manner as
filing a motion within ten days after the recommendation is made in open court or,
if the court commissioner takes the matter under advisement, ten days after the
minute entry of the recommendation is served. A party may respond to the
objection in the same manner as responding to a motion.
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Rule 603. Oath or affirmation.
Before testifying, every witness shall be required to declare that the witness will
testify truthfully, by oath or affirmation administered in a form calculated to
awaken the witness* conscience and impress the witness1 mind with the duty to do
so.

Rule 605. Competency of judge as witness.
The judge presiding at the trial may not testify in that trial as a witness. No
objection need be made in order to preserve the point.

Rule 701. Opinion testimony by lay witnesses.
If the witness is not testifying as an expert, the witness' testimony in the form of
opinions or inferences is limited to those opinions or inferences which are (a)
rationally based on the perception of the witness and (b) helpful to a clear
understanding of the witness' testimony or the determination of a fact in issue.

Rule 801. Definitions.
The following definitions apply under this article:
(a) Statement. A "statement" is (1) an oral or written assertion or (2) nonverbal
conduct of a person, if it is intended by the person as an assertion.
(b) Declarant. A "declarant" is a person who makes a statement.
(c) Hearsay. "Hearsay" is a statement, other than one made by the declarant while
testifying at the trial or hearing, offered in evidence to prove the tmth of the matter
asserted.
(d) Statements which are not hearsay. A statement is not hearsay if:
(1) Prior statement by witness. The declarant testifies at the trial or hearing and is
subject to cross-examination concerning the statement and the statement is (A)
inconsistent with the declarant's testimony or the witness denies having made the
statement or has forgotten, or (B) consistent with the declarant's testimony and is
offered to rebut an express or implied charge against the declarant of recent
fabrication or improper influence or motive, or (C) one of identification of a
person made after perceiving the person; or
(2) Admission by party-opponent. The statement is offered against a party and is
(A) the party's own statement, in either an individual or a representative capacity,
or (B) a statement of which the party has manifested an adoption or belief in its
truth, or (C) a statement by a person authorized by the party to make a statement
concerning the subject, or (D) a statement by the party's agent or servant
concerning a matter within the scope of the agency or employment, made during
the existence of the relationship, or (E) a statement by a coconspirator of a party
during the course and in furtherance of the conspiracy.

ADDENDUM "L

public or some other party (for this purpose the cemetery shall not be
severable from the endowment fund properties).
6.

Utah County may enforce these provisions, including maintenance of
neglected cemeteries, or the removal of remains at the termination of
operations, and use the endowment assets to defray the expense.

7.

The endowment assets used to guarantee such maintenance and removal
shall bear a reasonable relationship to the current costs of the same,
including changes due to increasing numbers of occupied burial plots and
inflation.

The endowment properties used to guarantee maintenance and removal must bear
a reasonable relationship to the current costs of same and provide for inflation.
E.

Other requirements reasonably imposed by the Planning Commission to implement
the street plan, general plan, and the legislative intent of the zoning district in
which the cemetery lies.

3-53: DIVISION OF LAND. PLAT REQUIRED
A.

PLAT REQUIRED
Any owner or agent of any owner of real property which is located within a
subdivision as defined by this ordinance who sells, assigns, or otherwise transfers
a lot, parcel of land, or structure before the subdivision plat is given final approval
and recorded in the office of the County Recorder, shall be guilty of a separate
violation of this ordinance for each lot, parcel, or structure so transferred or sold;
and the county may enjoin such transfer or sale by action for injunction brought in
any court of equity jurisdiction or may recover a penalty by civil action in any
court of competent jurisdiction. The occupancy or use of the facilities involved
may be remedied, in addition to other remedies provided by law, by action for
injunction mandamus, abatement, or other appropriate action or actions.

(Revo B.

EXEMPTION
Any owner or agent of any owner of real property who seeks to partition land
without recording a plat by virtue of the exemption in zoning section 2-2-B-136,
part c, for agricultural land, shall first acquire a waiver on forms furnished and
signed by the Zoning Administrator. The Zoning Administrator shall approve said
waiver upon satisfactory completion of the application form by the applicant,
including the recording of satisfactory deed covenants precluding the residential or
other non-agricultural use of the land until the recording of a properly approved
subdivision plat. Any sale or other transfer of land into two or more parcels
without the owner or agent of the owner first havina nhtainAH a O^^A ,™:«— *•— ^

the Zoning Administrator, or having recorded an approved subdivision plat, shall
be considered prima facie evidence of the illegal subdivision of land and a violation
of this ordinance, subject to the penalties stated herein.
3-54: CONDOMINIUM PROJECTS
The owner or owners of real property may construct a new condominium project or convert
existing land and/or structures into a condominium project by complying with the provisions of
Chapter 57-8 of the Utah Code Annotated 1953, as amended, and the regulations of this ordinance.
A.

MINIMUM REQUIREMENTS
Whereas the requirements of this section shall be the minimum requirements for
the preparation, submission, and the recording of plats, survey maps, and
supporting documents and declarations, the Planning Commission and/or County
Commission may require an increased standard to insure that the development will
mesh harmoniously with the uses permitted in the surrounding zone and
developments.

B.

PERMITTED USES
Uses permitted within a condominium project shall be limited to those specifically
permitted within a zone in which the project is located.

C.

APPROVAL PROCEDURE
Any owner or owners of real property wishing to develop a new condominium
project, or desiring to convert existing land and/or structures into a condominium
project, shall follow the procedure for large scale developments commencing with
zoning section 6-1.

D.

STANDARDS
In addition to the standards as set forth in Chapter 57-8 of the Utah Code
Annotated 1953, as amended, condominium projects shall:

E.

1.

Conform to the large scale developments standards and requirements, if
said project also qualifies as a large scale development; or

2.

Conform with the requirements and standards of the zone in which the
property is located, and the documentation for large scale developments, if
the condominium project does not qualify as a large scale development.
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